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BANK PURCHASING NOTE IN RELIANCE ON MAKER’S 
FINANCIAL STANDING 

When a bank purchases a note from the payee, it does not fully pro- 
tect itself, so far as its rights against the maker are concerned, by as- 
certaining that the maker is in good financial standing and capable of 
paying the note. 

There is a further obligation on the bank. It must so act in the 
transaction as to bring itself within the definition of a holder in due 
course. Its failure to do this opens the note to defenses which the 
maker may have as against the payee. 

Briefly, a holder in due course is one who purchases a note before 
maturity, for value and without notice of the existence of any defense. 
Notice, as defined by the Negotiable Instruments Law, is either ac- 
tual knowledge or knowledge of such facts that the purchase of the 
note amounts to bad faith. 

When a bank, which has purchased a note from the payee, brings 
suit thereon against the maker, it is the maker’s privilege to show, if 
he can, that the note was obtained from him by fraud, or that there 
were other circumstances which constitute a defense as against the 
payee. When the maker has done this, the burden of proof then 
shifts to the bank. In order to recover, the bank must then show 
that it is a holder in due course. These are elementary rules, but the 
fact remains that banks often ignore them. 

These rules were applied by the Supreme Court of Iowa in a recent 
ease, Connelly v. Greenfield Savings Bank (Commercial Savings Bank, 
Intervener), 185 N. W. Rep. 887. The result was that a bank was held 
not entitled to enforee the note held by it against the maker, although 
it purchased the note for value, before maturity and without actual 
notice that the note had been obtained from the maker by fraud. 

The note was for $2,500. The maker, Cennelly, gave it to one 
Coughlin in payment for shares of stock in a certain corporation, 
which Coughlin represented as agent. Coughlin agreed to sell the 
stock before the maturity of the note at a profit to the maker of $27.50 
per share. He also agreed that the note would be held by the corpora- 


tion and would not be sold or negotiated, and that, upon demand by 
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Connelly within 60 days, the note would be redelivered to him and 
the stock subscription canceled. Notwithstanding this agreement, the 
note was sold to the Commercial Savings Bank for $2,300. 

The Commercial Savings Bank sent the note to the Greenfield Sav- 
ings Bank for collection. Connelly brought an action of replevin 
against the latter bank to recover possession of the note, alleging the 
cireumstances of frand under which the note had been obtained. In 
this action the Commercial Savings Bank intervened, alleging that it 
was the real owner of the instrument and demanding the recovery on 
the note in its own favor. The litigation thus resolved itself, in effect, 
to an action by the Commercial Savings Bank on the note against the 
maker. 

On the trial the president of the bank testified that he represented 
the bank in purchasing the note. He testified that it was purchased 
in the regular course of business and without any notice of the con- 
sideration for which it was given or of the transaction in which it had 
its origin. It appeared from his testimony that, when the note was 
offered to him, he wrote letters to three different banks in the county 
where the maker resided, asking if Mr. Connelly was financially good 
for a note of $2,500. The replies being satisfactory, he bought the 
note, paying $2,300 for it. ; 

As to his acquaintance with Coughlin, from whom he bought the 
note, he testified: 

**T did not know him at all until I met him that first day, the day 
I bought the note, May 12th; . . . don’t know where Coughlin is 
mow. He is not now a customer of the bank; haven’t the slightest 
idea where he is. When I bought the note all I relied on was Mr. 
Connelly’s financial standing. When Coughlin came to me I did not 
know him; did not know where he lived; did not know his residence ; 
did not know what business he was in; did not inquire what the note 
was given for. All I wanted to know was whether the signature was 
genuine, the note negotiable, and the maker good; made no inquiries 
as to the genuineness of Connelly’s signature.’’ 

The question was submitted to the jury and the jury brought in a 
verdict in favor of the maker of the note. 

On the appeal it was contended in behalf of the bank that the evi- 
dence offered by the bank was sufficient to establish that it was a hoid- 
er in due course and that the trial court should have directed the jury 
to find a verdict in favor of the bank. The appellate court decided 
that this contention was not well founded. 

‘‘Generally speaking,’’ said the court, ‘‘the mere fact that the 
holder of a note testifies that he received it without knowledge or 
notice of any defect in the title thereto or of any defense on part of 
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the maker is not sufficient to establish the bona fides of his possession, 
as a matter of law.”’ 

This further quotation from the opinion shows what a bank should 
do when a note is offered to it for purchase under circumstances which 
appear in this case: 

“The man Coughlin was a total stranger to the bank president 
who dealt with him; he was seeking to negotiate a note for a very 
considerable amount; the maker of the note was likewise unknown to 
the bank, and lived at a distance outside of the territory immediately 
tributary to the bank; the president made several inquiries of different 
persons as to Connelly’s financial standing, but carefully refrained 
from any inquiry of Coughlin or other persons as to the origin of the 
paper or as to its consideration; he, in effect, says he did not want 
or care for any information of that nature; the note for $2,500, draw- 
ing 6 per cent. interest, bore date of March 10, 1918, was negotiated 
May 12, 1918, and had but 10 months yet to run, was signed by a 
man assumed to be perfectly good for the debt, and yet Coughlin was 
selling it for $2,300, a figure at which, if collected when due, would 
net the bank something like 15 per cent. return on its investment. 
Coughlin then disappears. 

‘“We do not hold that any one or more of the circumstances to 
which we have alluded is sufficient, as a matter of law, to charge the 
plaintiff with notice of the defect in the title to the paper, nor do we 
minimize the importance of the statutory rule that to charge the pur- 
chaser with notice he must have actual knowledge of the infirmity or 
defect, or knowledge of such facts that his act in taking the instru- 
ment amounted to bad faith. We further concede that mere negligence 
of the purchaser is not sufficient to impeach his good faith. But all 
these things may be inquired into by the jury as bearing upon the 
credibility and weight of the testimony offered in support of the 
claim of good faith which the holder js required to affirmatively 
establish.’’ 


BANK LIABLE IN CERTIFYING CHECK WITH NAME OF 
PAYEE ALTERED 

A situation involving the certification of a check or draft by the 
drawee bank, after the name of the payee has been wrongfully altered, 
and the subsequent payment of the check or draft, is presented in the 
case of National City Bank of Chicago v. National Bank of the Repub- 
lic of Chicago, recently decided by the Supreme Court of Illinois, and 
published among the legal decisions in this issue. 
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The facts show that a manufacturing company in St. Louis pur- 
chased a draft for $629.80 from a bank located in that city. The 
draft was drawn on the National City Bank of Chicago and was pay- 
able to the order of the American Sheet and Tin Plate Company of 
Pittsburgh. The draft was enclosed in a letter addressed to the 
Pittsburgh company and the letter was deposited in a mail box. A 
person named Manning rifled the mail box and stole the draft. He 
altered the- draft by substituting his name as payee, the alteration 
being done with such skill as to defy detection. 

A few days later Manning appeared at a jewelry store in Chicago 
and offered the draft in payment for diamonds valued at $600. He 
indorsed the draft and, with his consent, the jeweler took the draft to 
the drawee bank and had it certified. The jewelry was delivered to 
Manning, the balance of the amount was paid to him in cash, and 
Manning disappeared. The jeweler deposited the draft in his bank, 
the National City Bank of Chicago, which collected it through the 
* Chicago Clearing House. When the fraud was discovered, the drawee 
bank credited the amount of the draft to the St. Louis bank, by whicb 
it was drawn, and brought suit for the amount against the National 
Bank of the Republic, by which it was collected. 

The court held that the drawee bank was not entitled to recover. 
The holding is based on § 62 of the Negotiable Instruments Law, which 
provides that the acceptor, by accepting, admits ‘‘the existence of the 
payee and his then capacity to indorse.’’ For the purposes of this 
decision, the terms acceptance and certification are equivalent. 

In so holding the court said: ‘‘The instrument which appellee 
(plaintiff) accepted was payable ‘to the order of Andrew H. Man- 
ming’. By its acceptance it admitted that Andrew H. Manning was in 
existence, and that Andrew H. Manning at the time of acceptance was 
not suffering any legal disability which would affect his ability to 
pass title to the instrument accepted by means of indorsement. Ac- 
cording to the plain language of this section appellee by its general 
acceptance bound itself to pay a draft for $629.80, payable to the 
order of Andrew H. Manning.’’ 

The difficulty with this theory, at least as it appears to us, is 
that Manning was not the payee. The American Sheet and Tin Plate 
Company of Pittsburgh was the payee. Manning could not make himself 
payee by erasing the payee’s name and inserting his name in its place. 
The statute says that the acceptor admits the capacity of the payee 
to indorse. It does not say that the acceptor admits the capacity of 
the person, whose name appears in the space intended for the payee’s 
name, to indorse. The indorsement which Manning wrote on the in- 
strument was a forgery and it seems to us that the plaintiff should 
have been allowed to terover, on the theory that an acceptance or 
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certification does not admit the genuineness of indorsements. Counsel 
for the plaintiff so argued and the two lower courts so held. All of 
this, however, does not alter the fact that in Illinois, a bank which 
certifies a check or draft under the circumstances here recited, is liable 
on its certification. 

The fraud which was here perpetrated might have been rendered 
impossible had the St. Louis bank, upon issuing the draft, promptly 
notified the drawee. This case shows the wisdom of giving such 
notification, especially as to drafts calling for the payment of a large 
amount of money. The opinion does not disclose the manner in which 
the draft was drawn, nor what precautions against alteration, if anv. 
were taken. While this decision was only recently decided, the check 
involved was issued in the latter part of 1915. It may be that some of 
the recently adopted devices intended to prevent check alterations 
might have been useful in the present instance. Certainly, it must be 
admitted that banks are not only justified in using, but under an 
obligation to themselves and to those with whom they deal to use, 
every available means to prevent frauds of this character. 


GEER 


DEPOSIT SLIP NOT BINDING ON BANK 


A deposit slip issued by a bank is not a binding contract, but 
merely a receipt, constituting prima facie evidence that the bank has 
received on deposit the amount stated, which may be explained or 
contradicted by oral evidence. It is so held by the Supreme Court of 
Oklahoma in the case of Turner v. American National Bank, pub- 
lished among the legal decisions of this issue. 

It appears that one Smith owed the plaintiff, Turner, $15,250, 
which amount Smith had borrowed from Turner to purchase stock in 
the Western National Bank. After Smith had purchased the stock, 
the bank became insolvent and merged with the American National 
Bank, the defendant in this ease. 

Turner was pressing Smith for the repayment of the loan. So 
Smith went to the president of the American National Bank with a 
proposition for the bank to pay the amount on certain conditions, 
which proposition the president refused to consider. 

Then Smith went to the vice-president of the bank, told him 
that he had a number of checks, amounting to over $17,000, payable 
to the First Mortgage Cattle Loan Company (of which Smith was 
president), and asked the vice-president to receive the checks on de- 
posit and eredit Turner’s account with $15,250 and the loan com- 
pany’s account with the balance. The vice-president refused to do 
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this, but offered to receive the checks for collection, and credit them 
to the account of the loan company if they were paid, in which event 
the loan company could issue its check to Turner. 

This plan did not suit Smith. So he then went to Mr. Dunlop, 
teller of the bank, and succeeded in getting him to do what the vice- 
president had refused to do. That is, Dunlop took the checks, credited 
Turner’s account with $15,250 and the loan company’s account with 
the balance, and issued to Turner a deposit slip for $15,250. 

When the president of the bank learned what had been done, he 
got busy on the telephone and ascertained that only two of the checks 
deposited had been paid. The president then informed Turner that 
the amount which had been credited to his account would be 
eharged back, and Turner brought suit. 

There is a class of cases which holds that, if a person draws a 
check on his bank and the payee deposits the check in his own account 
in that bank and receives credit in the customary manner, the bank 
eannot charge the check back to the depositor’s account upon discov- 
ering that it is drawn against insufficient funds. The situation is the 
same as though the bank had paid the check in cash to the payee and 
the payee had then deposited the money in his own name. Counsel for 
Turner contended that this case came within that rule. The court 
held that this contention was erroneous, for the simple reason that no 
‘check had been issued by Smith to Turner. All the bank did was to 
receive the checks and give Turner the deposit slip. ‘‘The authori- 
‘ties,’’ said the court, ‘‘are practically uniform in holding that a de- 
posit slip by a bank is nothing more than a receipt, and is open to 
‘explanation as to the conditions and circumstances surrounding the 
issuance thereof.’’ 

The court made this further observation: ‘‘Mr. Turner was 
evidently familiar with the banking rules, as he had been vice-presi- 
dent of the Western National Bank, and he knew that these checks 
would not be placed to the credit of Smith or the First Mortgage 
Cattle Loan Company in such a way as to bind the defendant bank 
until the amounts represented by the checks were collected. He knew 
that the bank reserved the right to charge the amounts represented by 
the checks back to the account of Smith or the Mortgage Company, in 
the event they were not paid.’’ 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK LIABLE IN CERTIFYING CHECK WITH 
NAME OF PAYEE ALTERED 


National City Bank of Chicago v. National Bank of the Republic of 
Chicago, Supreme Court of Illinois. 132 N. E. Rep. 832. 


A business house in St. Louis purchased from a bank in St. 
Louis a draft, drawn on the plaintiff bank in Chicago and payable 
to a concern in Pittsburgh. The draft was mailed to the payee. 
but one Manning stole it from the mail box. He cleverly altered 
it, making it payable to himself, and delivered it to a jeweler in 
Chieago in payment for jewelry, after indorsing his name on the 
back. The drawee certified the draft and the jeweler deposited it 
in his bank, the defendant, which eollected it through the clearing 
house. The drawee sued the collecting bank for the amount. It 
was held that it could not recover because, under § 62 of the 
Negotiable Instruments Law, the certification admitted ‘‘the exist- 
ence of the payee and his then capacity to indorse.’’ 


Appeal from First Branch Appellate Court, First District, on 
Appeal from Cireuit Court, Cook County; A. D. Morgan, Judge. 

Action by the National City Bank of Chicago against the National 
Bank of the Republic of Chicago. Judgment for plaintiff was affirmed 
by the appellate court (219 Ill. App. 343) and defendant brings 
error. Reversed. 

Moses, Rosenthal & Kennedy, of Chicago (Hamilton Moses and 
Henry Jackson Darby, both of Chicago, of counsel), for appellant. 

G. L. Wire, of Mitchell, 8. D., for appellee. 


THOMPSON, J.—On January 4, 1915, the Jackes-Evans Manu- 
facturing Company of St. Louis purchased a draft for $629.80 from 
the Broadway Savings Trust Company of St. Louis drawn on the 

NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) § 208. 93 
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National City Bank of Chicago and payable to the order of the Ameri- 
can Sheet & Tin Plate Company of Pittsburgh. On the same day the 
St. Louis company inclosed the draft in a letter addressed to the 
Pittsburgh company and deposited the letter in a mail box. Andrew 
H. Manning rifled this mail box and stole the draft. He substituted 
his name for the name of the American Sheet & Tin Plate Company. 
The alteration of the draft was done with such skill that it could not 
be detected by inspection. January 9 Manning appeared at Barnett 
Bros. jewelry store, in Chicago, and selected and agreed to purchase 
certain diamonds for $600. In payment of the purchase price Man- 
ning tendered to P. Barnett the altered draft for $629.80. Manning, 
in the presence of Barnett, indorsed the draft in blank, and Barnett, 
with the consent of Manning, took the draft to the drawee, the Na- 
tional City of Chicago, and personally presented it to that bank for 
acceptance. The bank accepted the draft by writing across the face 
of the draft these words and figures: 


‘* Accepted, payable through Chicago clearing house 55055, Jan. 9, 
15—The National City Bank of Chicago, per G. D. Grim, Paying 
Teller.’’ 


The drawee also entered in its records the following notation: 


‘‘The National City Bank of Chicago 

‘*Certification Debit. $629.80 

‘*As shown by teller’s stamp we certify & charge to the account 
of Broadway Sav. Trust Co. St. Louis, Makers number or date 5584 
Order of Andrew H. Manning. 

**No. 55055 Asst payer Jan. 9, 1915 

‘*Customer will please call at bank & exchange this slip for check 
described above. 

“N. C. B. 1/9/15” 


The draft, with the acceptance written thereon, was returned to 
Barnett, who returned to his place of business. Barnett delivered the 
diamonds, of the fair retail market value of $600, and $29.80 in 
money, and retained therefor, with the consent of Manning, the draft 
so indorsed and accepted. Thereafter Barnett indorsed the draft to 
the order of the National Bank of the Republic, and January 11, 1915, 
deposited the draft to the eredit of his account with said bank. Jan- 
uary 12, 1915, the National City Bank, the drawee, through the Chi- 
cago clearing house, paid the National Bank of the Republic the sum 
of $629.80 in payment of the draft: February 4, 1915, the National 
City Bank returned to its customer, the Broadway Savings Trust 
Company, this draft, along with other canceled paper for January. 
The draft was received in St. Louis the following day, and the St- 
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Louis bank at once notified its Chicago correspondent, the drawee, that 
the draft had been altered by changing the name of the payee, and 
asked that its account be credited with the amount of the draft. The 
drawee in turn notified the National Bank of the Republic of the 
alteration, and asked for reimbursement, which was refused. The 
drawee voluntarily credited the account of the St. Louis bank with the 
amount of the draft, and brought suit in the cireuit court of Cook 
county against the National Bank of the Republic to recover the 
amount paid on this draft. Judgment was rendered in favor of the 
drawee, and that judgment was affirmed, on appeal, by the Appellate 
Court for the First District. That court granted a certificate of im- 
portance, and this appeal followed. 

In its last analysis the question presented for decision is the lia- 
bility of the acceptor of a negotiable instrument under section 62 of 
the Negotiable Instruments Law (Hurd 1919 p. 2029), which pro- 
vides: 


‘‘The acceptor by accepting the instrument engages that he will 
pay it according to the tenor of his acceptance, and admits: 
‘*1. The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the instrument; and 
The existence of the payee and his then capacity to en- 


The question presented, so far as we have been able to determine, 
is one that has not been passed upon by any court of last resort 
in this country. Judging from the able briefs filed, counsel have 
given this case much thought, and they say that they hate been un- 
able to find a case exactly in point. Counsel for appellee insists, 
however, that this case is controlled by our decision in First Nat. 
Bank v. Northwestern Nat. Bank, 152 Ill. 296, 38 N. E. 739, 26 L. R. 
A. 289, 43 Am. St. Rep. 247, Metropolitan Nat. Bank v. Merchants’ 
Nat. Bank, 182 Ill. 367, 55 N. E. 360, 74 Am. St. Rep. 180, and State 
Bank v. Mid-City Trust & Savings Bank, 295 Ill. 599, 129 N. E. 498, 
12 A. L. R. 989. We shall notice these decisions later. 

Illinois adopted the Negotiable Instruments Law in 1907. This law 
was the result.of an effort to codify the law of negotiable instruments, 
and to establish uniformity in this important branch of the law by 
securing the adoption of the code by all the states of the Union. In 
1896 the commissioners appointed by the several states finally agreed 
upon ‘a draft of a bill to be recommended to the several Legislatures. 
This law, in a few cases with some modifications but generally in the 
form recommended, has been adopted in 46 of the 4% states of the 
Union. Prior to the adoption of the act by the various states there 
was lack of uniformity in the statutes of the states and in the decisions 
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of the courts with reference to the law merchant. This led to great 
confusion in the conduct of business among the merchants of the sev- 
eral states and prompted the effort to establish uniformity. The aim 
was to codify the law rather than to reform it. In order to establish 
uniformity it was necessary to change the law in some states, but where 
these changes were made the Negotiable Instruments Law generally lays 
down the rule which conforms to the weight of authority. The con- 
fused state of the law before the adoption of the Negotiable Instru- 
ments Law would naturally bring some of its provisions in conflict 
with the statutes and decisions of the several states. In construing 
the act the language ought to be interpreted in such a way as to give 
effect to the beneficent design of the Legislature in passing an act 
for the promotion of harmony in the law regarding negotiable paper. 
The court must take the act as it is written, and should give the words 
used their natural and common meaning. The law was enacted for the 
purpose of furnishing in itself a certain guide for the determination 
of all questions covered thereby relating to commercial paper, and, so 
far as it speaks without ambiguity as to any such question, reference 
to case law as it existed prior to the enactment is more likely to be 
misleading than beneficial. If the provisions of the art harmonize 
with the general principles of commercial law in force before its enact- 
ment, those principles should be followed, but if the language of the 
act conflicts with statutes or decisions in force before its enactment 
the courts should not give the act a strained construction in order to 
make it harmonize with earlier statutes or decisions. If this is done 
the very purpose of the act is defeated. In order to keep the law as 
nearly as miay be uniform, the courts of all the states should keep in 
mind the spirit and object of the law, and should give to the language 
of the act a natural and common construction, so that all might be 
more likely to come to the same conclusion. 

Section 62, hereinbefore quoted, so far as it applies to the facts in 
this case, declares that the acceptor by accepting the instrument en- 
gages that he will pay the instrument which he has accepted according 
to the tenor of his acceptance, and admits the existence of the payee 
and his then capacity to indorse. (The instrument which appellee 
accepted was payable ‘‘to the order of Andrew H. Manning.’’ By its 
acceptance it admitted that Andrew H. Manning was in existence, and 
that Andrew H. Manning at the time of acceptance was not suffering 
any legal disability which would affect his ability to pass title to the 
instrument accepted by means of indorsement. According to the 
plain language of this section appellee by its general acceptance bound 
itself to pay a draft for $629.80, payable to the order of Andrew H. 
Manning.) After the draft was accepted by appellee the drawer was 
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discharged from liability thereon. When appellant took the draft it 
was complete and regular upon its face. It had been duly accepted 
by the drawee. It was taken in good faith and for value, and appel- 
lant then had no notice of any infirmity in the instrument or defect 
in the title of the person negotiating it, and appellant was therefore 
a holder in due course. It relied upon the general acceptance of 
appellee, and under the Negotiable Instruments Law was protected by 
it. This construction of section 62 is in accordance with that sound 
principle which declares that where one of two innocent parties must 
suffer a loss the law will leave the loss where it finds it. 

The first two cases on which appellee relies were decided some 
years before the adoption of the Negotiable Instruments Law, and in 
so far as the principles announced in those decisions are in conflict 
with the positive provisions of the statute the statute must prevail. 
In both these cases it was held that the drawee by accepting a draft 
simply warranted the genuineness of the signature of the drawer, and 
that it had funds sufficient to meet the draft, and engaged that those 
funds should not be withdrawn from the drawee by the drawer, and 
that the drawee would pay the amount actually due on the check to 
the person legally entitled to it. It was specifically held that the ac- 
ceptance of a draft did not warrant the genuineness of the body of a 
draft either as to the payee or the amount. These decisions are in 
harmony with the first obligation placed upon the acceptor by section 
62, but are in direct conflict with the second obligation fixed by said 
section. 

Appellee contends that the drawee by accepting this draft ad- 
mitted the existence of the payee named in the draft by the drawer— 
that is, the American Sheet and Tin Plate Company—and that it ad- 
mitted the capacity of the American Sheet & Tin Plate Company to 
indorse the draft. We cannot agree with this contention. The drawee 
knew nothing of the American Sheet & Tin Plate Company, and could 
have admitted nothing regarding its existence or its capacity to in- 
dorse. If section 62 means anything, it means just what it says; that 
is, by accepting this draft appellee admitted the existence of the payee 
then named in the draft and the capacity of the named payee to in- 
dorse the draft. 

In State Bank v. Mid-City Trust & Savings Bank, supra, the State 
Bank accepted a check payable through the Chicago clearing house 
when properly indorsed. A depositor of the Mid-City Bank whose 
name was the same as that of the payee named in the check forged 
the indorsement of the payee and deposited the proceeds of the check 
with the Mid-City Bank. In this ease the acceptor, the State Bank, 
recovered from the Mid-City Bank the amount paid on this check. The 
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declaration on which recovery was had was drawn on the theory that 
the acceptor was liable to pay the amount of the check to the real 
payee. It was held that the check had never been delivered to the 
real payee, and had never come into his possession, and that he had 
acquired no right and incurred no liability by reason of the accept- 
ance of this check. The judgment was reversed, and the cause re- 
manded for a new trial. Section 62 of the Negotiable Instruments 
Law is not mentioned in the opinion, nor does it appear that it was 
considered by the court in reaching its conclusion. When the facts in 
that case and the point presented for decision are considered, the de- 
cision does not conflict with anything we have had in this opinion. 
The judgments of the Appellate and circuit courts are reversed. 
Judgment reversed. 


PRESIDENTS AGREEMENT THAT BANK 
WOULD NOT ENFORCE NOTE NOT 
BINDING 


Security Savings Bank v. Rhodes, Supreme Court of Nebraska. 185 


N. W. Rep. 421. 


-— 


The plaintiff bank-sued the defendant on a note for $2,700, 
made by the defendant and pa)able to the bank. The defendant 
alleged that he had performed vertain services for the bank and 
for its president and that in paying him the amount due, $2,700, 
the president had the defendant sign the note in question. The 
defendant further alleged that the president agreed that the de- 
fendant would not be held liable on the note and that the president 
himself would pay it. In pursuance of this arrangement, the pres- 
ident gave the defendant his note in a like amount. It was held 
that this constituted no defense. The president had no authority, 
by virtue of his official position, to make such an agreement, and 
to allow the defendant to introduce testimony as to the agreement 
would have the effect of allowing a written contract to be varied 
by verbal testimony. 


Action by the Security Savings Bank against Walter H. Rhodes. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Edward R. Burke, of Omaha, f@r appellant. 

F. W. Fitch, of Omaha, for appellee. 


FLANSBURG, J.—This was an action by the plaintiff, Security 
Savings Bank, against the defendant, Walter H. Rhodes, upon a prom- 
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issory note, signed by the defendant and payable to the plaintiff. The 
defendant answered, admitting the execution of the note, but alleged 
that it was orally agreed that another person, not named in the note, 
should be held responsible, and that defendant should not be required 
to pay it. The court held that the answer of the defendant was insuf- 
ficient and entered judgment on the pleadings. From this judgment 
the defendant appeals. The sole question is whether or not the answer, 
setting up such an agreement, pleads a legal defense. 

The answer alleges that the defendant rendered certain services for 
the plaintiff bank and for one Davis, president of the plaintiff bank. 
What proportion of the services was rendered for the bank is not 
stated, but much the greater part appears to have been for Davis in- 
dividually. In any event, it is alleged, Davis took it upon himself to 
pay the defendant what was owing him, some $2,700, and arranged 
that the defendant should make out and sign a note in that amount, 
payable to the bank, deliver it to the bank and receive upon it its face 
value. This was done. It is further alleged that Davis made an oral 
agreement with the defendant that the defendant would not be re- 
quired to pay the note, but that Davis would pay it, and, in order to 
insure payment by Davis, Davis gave his note to the defendant in a 
like amount. It is further alleged that the bank knew of this oral 
agreement. The allegations of the answer in that respect are, how- 
ever somewhat indefinite. What other officers of the bank knew of the 
transaction is not alleged. It may have been that the pleader meant 
no more than a legal conclusion that the bank was charged with knowl- 
edge because of the knowledge of the facts by its president. It ap- 
pears from the pleadings that the note became due and was not paid. 

If the bank had no knowledge of the transaction, it of course would 
not be bound by the agreement made by its president, to the effect that 
a note, based upon a good consideration and taken by the bank, should 
not be paid. Kennedy v. Otoe County Nat. Bank, 7 Neb. 59, note, 28 
L. R. A. (N. 8.) 501. 

Assuming, however, that the allegations in the answer are allega- 
tions of ultimate facts and are sufficient to show that the plaintiff 
bank had knowledge of the oral agreement, the question presented is 
whether or not such an oral agreement could properly be proved, or 
whether the testimony to that end would be incompetent as evidence 
tending to vary or contradict the express terms of the written instru- 
ment. 

Although parol evidence may be admissible to show the considera- 
tion of a written contract when that consideration is expressed as a 
recital of a receipt, as distinguished from a complete contractual stip- 
ulation (Mattison v. Chicago, R. I. & P. R. Co., 42 Neb. 545, 60 N. W. 
925; Spiegal & Son v. Alpirn, 185 N. W. 415); or to show a want or 
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failure of consideration (Davis v. Sterns, 85 Neb. 121, 122 N. W. 672; 
Norman y. Waite, 30 Neb. 302, 46 N. W. 639); or to show that an 
instrument, purporting to be a written contract, is in fact a sham and 
was never intended as a contract between the parties (Coffman vy. Ma- 
lone, 98 Neb. 819, 154 N. W. 726, note, L. R. A. 1917B, 263); or to 
show that the written instrument was delivered upon an oral agree- 
ment that it should not take effect as a contract until some condition 
had happened (Musser v. Musser, 92 Neb. 387, 138 N. W. 599); yet, 
on the other hand, when a written contract has been unconditionally 
delivered in the sense that it is intended to take effect as a legal obli- 
gation, a contemporaneous oral agreement, providing that the con- 
tract is not to be performed if a certain condition or contingency 
should occur, cannot be shown, as such proof would have the effect of 
adding to, varying or contradicting the express terms contained in the 
writing. 
The rule is suceinetly stated in 22 C. J. 1148, § 1540, as follows: 


‘‘The rule excluding parol evidence has no place in any inquiry 
unless the court has before it some ascertained paper beyond question 
binding and of full effect, and hence parol evidence is admissible to 
show conditions relating to the delivery or taking effect of the instru- 
ment, as that it shal] only become effective upon certain conditions or 
contingencies, for this is not an oral contradiction or variation of the 
written instrument, but goes to the very existence of the contract and 
tends to show that no valid and effective contract ever ‘existed; but 
evidence is not admissible which, conceding the existence and delivery 
of the contract or obligation, and that it was at one time effective, 
seeks to nullify, modify, or change the character of the obligation it- 
self, by showing that it is to cease to be effective or is to have an 
effect different from that stated therein, upon certain conditions or 
contingencies, for this does vary or contradict the terms of the 
writing.’’ 


For an able and exhaustive discussion of that rule and the authori- 
ties in relation thereto, see note, L. R. A. 1917C, 306. 

In this case the written contract was an agreement that the defend- 
ant would pay on a fixed day, absolutely, a certain sum of money. Its 
express terms could have had no other meaning. The note was deliv- 
ered to the bank and the defendant received the proceeds thereof. The 
agreement did not lack in consideration. That it was a subsisting con- 
tract must be conceded. By the very agreement sought to be proved 
Davis was to be responsible and pay it, and the defendant was to be 
relieved from that obligation. The bank was looking to the payment 
of the note. Evidence of such an oral agreement, as is set up by the 
answer, is inadmissible, as its effect would be to vary, by parol, the 
express terms of the note. Van Etten v. Howell, 40 Neb. 850, 59 N, 
W. 389; Aultman, Miller & Co. v. Hawk, 4 Neb. (Unof.) 582, 95 N. 
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W. 695; Nebraska Exposition Ass’n v. Townley, 46 Neb. 893, 65 N. W. 
1062; Western Mfg. Co. v. Rogers, 54 Neb. 456, 74 N. W. 849; Waddle 
v. Owen, 43 Neb. 489, 61 N. W. 731; Colvin v. Goff, 82 Or. 314, 161 
Pac. 568, and note, L. R. A. 1917C, 307; 22 C. J. 1152, § 1542. 

The defendant finds some support in certain decisions of this court 
which we find it necessary to discuss. In the ease of First Nat. Bank 
v. Burney, 91 Neb. 269, 136 N. W. 37, the defendant Britton signed a 
promissory note with one Burney, and, in an action upon the note, he 
set up as a defense an oral agreement that Burney was to pay the 
plaintiff all the proceeds of the sale of certain live stock; that, if 
Burney applied such proceeds upon the note, defendant’s obligation 
was to then expire. Burney, however, did not so apply the proceeds 
of the sale and discharge the note, but, it was alleged, plaintiff allowed 
him to squander the money so received. It was not denied that the 
note had been signed and delivered, and was, in fact, a note and at 
least binding as such upon Burney. In our opinion the testimony of 
an oral agreement, to the effect that the note was to be paid out of a 
certain fund only, was an attempt to contradict, by parol, the express 
terms and clear legal import of the written instrument, and such testi- 
mony should have been exeluded as incompetent. The original opin- 
ion in that ease (First Nat. Bank v. Burney, 90 Neb. 482, 133 N. W. 
647), as we view it, should be adhered to. 

The case of Exchange Bank of Ong v. Clay Center State Bank, 91 
Neb. 835, 187 N. W. 845, is also relied upon by the defendant. In 
that case, the plaintiff bank transferred a note to the defendant bank 
and indorsed it ‘‘without recourse.’’ The defendant bank was allowed 
to prove a parol agreement to the effect that the plaintiff bank had 
agreed to guarantee payment of the note. There were other phases 
of the record which might have led to the decision rendered. The as- 
signment of the note appears to have been a sham assignment and 
merely for the purpose of falsifying the bank records at a time when 
a visit from the bank examiner was expected. There was also a letter 
which accompanied the note at the time it was sent to the defendant 
bank, and this letter contained an indefinite reference to some agree- 
ment which might have been sufficient to introduce an ambiguity and 
allow of the introduction of parol testimony in explanation thereof. 
But the decision was not based upon those grounds. The opinion 
recognizes the contract of the assignment of the note to the bank as 
a subsisting contract. By its express terms, the assignment was ** with- 
out reeourse,’’ and the testimony to prove a parol contract of guar- 
anty, in direct contradiction of the terms of the written assignment, 
should have been held incompetent. To that extent the decision in 
that case is overruled. 
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In that ease reference is made to the decision in Norman v. 
Waite, 30 Neb. 302, 46 N. W. 639, as being a decision in support of 
the opinion, but the decision in the case of Norman vy. Waite was 
based upon a failure of consideration. It was held competent to show 
what the consideration for the contract was, and that the contractual 
obligation assumed, which constituted such consideration, had not 
been performed by the other party. | 

The case of Barnett v. Pratt, 37 Neb. 349, 55 N. W. 1050, is also 
eited as authority in the Exchange Bank of Ong Case, but in that 
ease the court pointed out that the written instrument involved was, on 
its face, not a complete contract, but merely a receipt or memoran- 
dum, and that the parol evidence rule had no application. The court 
did in that case, by way of dictum, state that when the execution of 
a written agreement has been induced upon the faith of an oral stipu- 
lation, made at the time but omitted from the written instrument, 
though not by accident or mistake, parol evidence of the oral contract 
is admissible, although it may add to or contradict the terms of the 
written instrument. It is true that such is the rule in Pennsylvania, 
and a Pennsylvania ease is cited in the opinion in support of the 
rule stated, but in Pennsylvania the so-called parol evidence rule has 
been almost entirely abolished. The decisions in that state upon that 
point are not only in the minority, but seem to hold a unique position 
among the decisions of the courts of the other states in this country. 
See discussion in notes, 18 L. R. A. (N. 8.) 434, and L. R. A. 1917C, 
321. To follow the dictum in the ease of Barnett y. Pratt, supra, 
would be to utterly destroy the parol evidence rule. 

In the case of Towner v. Lucas, Ex’r, 13 Grat. (Va.) 705, it was 
represented to the defendant that, if he would sign the bonds, he 
would never be required to pay any part of the debt. It was argued 
in that case that the oral representation was an inducement to the 
signing of the written contract. In answer to that argument, the 
court said (page 724): 


‘Tf it be averred that. although a note is on its face payable on 
demand and unconditionally, there was a cotemporaneous oral agree- 
ment that the time for payment should be postponed, or required only 
upon the happening of a certain contingency, parol evidence of such 
an agreement is inadmissible. . . Yet it might be argued with the 
same foree that this oral agreement may have induced the party to 
sign the note, and that it is a gross fraud to attempt to enforce it 
according to its terms. And so it would be if the existence of the 
agreement could be judicially established. But there being no legal 
proof of it, there is nothing of which fraud can be affirmed. The 
rule is founded in wisdom, and a different principle would weaken 
confidence in all securities for debts. Matters in writing, instead of 
finally importing the certain truth and agreement of the parties, would 
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be a snare and delusion. The party relying on an instrument in writ- 
ing as the final result in which all previous negotiations have centered 
would be met and ‘controlled by an averment to be proved by the un- 
certain testimony of slippery memory.’ ’’ 


We find a similarly reasoned decision by the Supreme Court of the 
United States in Insurance Co. v. Mowry, 96 U. 8. 544, 24 L. Ed. 674. 
The court, in speaking, with reference to such an oral representation, 
said, on page 547 of 96 U. S. (24 L. Ed. 674): 


‘*The doctrine of estoppel is applied with respect to representations 
of a party, to prevent their operating as a fraud upon one who has 
been led to rely upon them. They would have that effect, if a party 
who, by his statements as to matters of fact, or as to his intended 
abandonment of existing rights, had designedly induced another to 
change his conduct or alter his condition in reliance upon them, could 
be permitted to deny the truth of his statements, or enforce his rights . 
against his declared intention of abandonment. But the doctrine has 
no place for application when the statement relates to rights depend- 
ing upon contracts yet to be made, to which the person complaining is 
to be a party. He has it in his power in such cases to guard in ad- 
vance against any consequences of a subsequent change of intention 
and conduct by the person with whom he is dealing. For compliance 
with arrangements respecting future transactions, parties must pro- 
vide by stipulations in their agreements when reduced to writing. The 
doctrine carried to the extent for which the assured contends in this 
case would subvert the salutary rule, that the written contract must 
prevail over previous verbal arrangements, and open the door to ali 
the evils which that rule was intended to prevent.”’ 


For the reasons hereinbefore stated, the answer of the defendant, 
setting forth the oral agreement was, in our opinion, insufficient to 
present a legal defense. The judgment of the lower court was cor- 
rect, and is affirmed. 


NOTE INDORSED BY FOREIGN CORPORATION 
UNAUTHORIZED TO TRANSACT BUSINESS 


Farmers’ & Merchants’ State Bank v. Graif, Supreme Court of Min- 
nesota. 185 N. W. Rep. 374. 


The defendant gave a note for $1,000 to a rural credit associa- 
tion for shares of its stock, and later indorsed a note to the plain- 
tiff bank for value before maturity. This transaction took place in 
the state of Minnesota where the plaintiff bank was located. The 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 429. 
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association agreed to refund the money in the event that the stock 
did not reach a certain value by the time the note matured. The 
bank, however, had no notice of this agreement. It was held that 
the bank could recover on the note, although the credit association 
was organized under the laws of a foreign state and was not 
licensed to transact business in the state of Minnesota, 


Appeal from District Court, Steele County; Arthur B. Childress, 
Judge. 

Action by the Farmers’ & Merchants’ State Bank against Frank 
Graif, Sr. Judgment for plaintiff, and from a denial of a new trial, 
the defendant appeals. Affirmed. 

Moonan & Moonan, of Waseca, for appellant. 

Sasse & French, of Austin, for respondent. 


DIBELL, J.—Action to recover upon a promissory note made by 
the defendant, Graif, to the United States Rural Credit Association, a 
South Dakota corporation, and indorsed to the plaintiff. The trial 
court found for the plaintiff. The defendant appeals from an order 
denying his motion for a new trial. The controlling question is 
whether the plaintiff was a bona fide purchaser. 

The note was dated March 2, 1917, was due in one year, and was 
given in payment of 20 shares of stock of the association of the par 
value of $100 each. It was purchased by the plaintiff before maturity. 
The association was not licensed to do business in Minnesota as pro- 
vided by G. S. 1913, §§ 6206-6208. The note was enforceable in the 
hands of an innocent purchaser though the association was not licensed. 
Finseth v. Scherer, 138 Minn. 355, 165 N. W. 124. 

The agent making the sale agreed in the name of the association 
as follows: 

‘‘This is to certify that the United States Rural Credit Association 
agrees to refund to Mr. Frank Graif, Sr., $1,000. Note (which he gave 


for 20 shares of their stock) if the stock does not go to the value of 
$100 a share by March 1, 1918.’’ 


The evidence shows that what the defendant wanted was a guaranty 
that the stock would go to par within a year and that the agreement 
was for that purpose. The association did not agree not to negotiate 
the note. Its negotiation was not a fraud within the Negotiable In- 
struments Act. G. S. 1913, § 5867. See McWethy v. Norby, 143 
Minn. 386, 173 N. W. 803; Wade v. National Bank, 144 Minn. 187, 174 
N. W. 889; Farmers’ State Bank v. Skellet, 183 N. W. 831. Of course 
if the plaintiff knew of the agreement it was not a bona fide pur- 
chaser and cannot recover. Whether there was fraud in negotiating 
the note is important only because fraud puts the burden of proof of 
good faith upon the purchaser. G. 8. 1913, § 5871. 
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The trial court found that the plaintiff was a good-faith pur- 
chaser. The association was a customer of the bank and kept an aec- 
count with it. The bank knew that it was selling its stock. It took 
notes from it as collateral and in a few instances bought. There are 
some circumstances disclosed by the evidence from which arguments 
ean be made that the bank was charged with notice of the defenses 
claimed. When made they are arguments upon questions of fact. The 
most that can be said, favorable to the defendant, is that a finding 
contrary to that made would be sustained. That made is sustained. 

The case was vigorously contested. We have considered all the 
questions raised and find it unnecessary to remark upon other features 
of the case. 

Order affirmed. 


On Motion for Reargument. 


PER CURIAM—tThe defendant asks for a reargument principally 
upon the ground that the decision is in conflict with Wade v. Na- 
tional Bank, 144 Minn. 187, 174 N. W. 889, cited in the opinion, along 
with other cases, as an illustration of the negotiation of a note con- 
trary to agreement and so in fraud. G. 8. 1913, § 5867. In that case 
a writing signed by the payee, an insurance agent, who had taken a 


note for an insurance premium, contained the statement that in the 
event that the maker secured more satisfactory insurance within 60 
days'‘‘the premium . . . will be returned to you without reserva- 
tion.”” The testimony was that the payee said ‘‘that that note 
wouldn’t go any farther than him until the 60 days was up; it 
wouldn’t be used in any way.’’ The court treated the case as one of 
conditional delivery. In the case at bar what the defendant wanted 
was assurance of safety. He used the word ‘‘guarantee.’’ The de- 
fendant was not unfamiliar with corporate stock. He did not buy in 
ignorance. He must have known that stock is sold to get money. He 
exacted what he thought would make him safe. If the association were 
responsible he would be safe. He took the stock. He could sell it. 
We are unable to believe that it was the thought of either the defend- 
ant or the corporation that the note should not be negotiated, and we 
take it that the trial court’s view is in accord. The agreement served 
a purpose and was binding, but it was not an agreement not to nego- 
tiate the note. The Wade Case was in mind when the opinion was 
written. We thought it not at all controlling. As stated in the opin- 
ion, the question whether the note was negotiated in fraud of an 
agreement is only important upon the question of the burden of 
proof; but if the burden of proof were upon the plaintiff it may be 
that some questions not discussed in the opinion would be material. 
The motion for a reargument is denied. 
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AMOUNT RECOVERABLE IN FOREIGN EX- 
CHANGE TRANSACTION 


Safian v. Irving National Bank, New York Supreme Court, Appellate 
Court. 190 N. Y. Supp. 532. 


The plaintiff purchased from the defendant bank a cable 
transfer-of 7000 marks in favor of a party in Poland, at a cost, 
including cable charges, of $305. Through the mistake of the 
cable company as to the address the money was never delivered. 
It was held that the plaintiff was entitled to recover from the 
bank $305 and not merely the value of 7000 marks in American 
money at the time of bringing suit. It was further held that a 
clause in the contract, exempting the bank from liability for 
‘loss or damage in consequence of any delay or mistake in 
transmitting the message or for any cause beyend our control,’’ 
had no application. The case was one of non-delivery and the 
plaintiff was asking for rescission of his contract. It was also 
held that the bank was not protected by a clause to the effect 
that if payment could not be effected the bank would be liable 
for only the current American value of the exchange at the time 
of refund. This clause did not apply because payment could 
have been effected had the cable company not made a mistake 
in regard to the address. 


Appeal from Municipal Court, Borough of Manhattan, Second 
District. 

Action by Sam Safian against the Irving National Bank. Judg- 
ment for plaintiff (115 Mise. Rep. 387,188 N. Y. Supp. 393), and 
defendant appeals. Affirmed. 

, Daniel E. Hanlon, of New York City (Eugene W. Leake, of New 
York City, of counsel), for appellant. ; 

Krakower & Peters, of New York City (Charles C. Peters, of 

New York City, of counsel), for respondent. 


BIJUR, J.—On September 19, 1919, plaintiff purchased from de- 
fendant a cable transfer of 7,000 marks for $297.50, plus $7.50 cable 
expenses, total $305, in favor of Moszek Zelik Safian at Makow, 
Poland. On January 30, 1920, defendant informed plaintiff that the 
order had been executed. It developed subsequently that the cable 
or telegraph company had made a mistake in the address and the 
money was never delivered to the payee. In October, 1920, plaintiff 





NOTE—For similar decisions eee Banking Law Journal Digest (Second 
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brought this action for the return of the $305 paid by him, which 
has been awarded him by the judgment appealed from. 

Defendant-appellant claims either that the complaint should be 
dismissed or that plaintiff should be adjudged to be entitled only to 
the valne of the 7,000 marks in American money on the date of the 
institution of this suit. It has been determined ‘in thiis state that, on 
the purchase of a cable transfer, ‘‘the seller engages that he has the 
palance at the point on which the payment is ordered and that on 
receipt of the cable directing the transfer his correspondent at such 
point will make payment to the beneficiary described in the cable.”’ 
Legniti v. Mechanics’ & Metals Nat. Bank, 230 N. Y. 415, 130 N. E. 
597 (187 N. Y. Supp.). 

No question of reasonable time being involved in the instant 
case, that consideration need not be adverted to. It is clear that 
the defendant’s ‘‘engagement’’ was not met by it. On ordinary 
prineiples governing the law of contract, it seems clear that the 
plaintiff thereupon has the right to recover back the consideration 
paid by him. 

The question which remains to be determined is whether clauses 
limiting the defendant’s liability contained in the contract between 
the parties precludes the remedy sought by the plaintiff. Two pro- 
visions of the contract are cited: 


‘‘In making cable transfers it is understood that no liability shall 
attach to us nor our correspondents for any loss or damage in con- 
sequence of any delay or mistake in transmitting the message or for 
any cause beyond our control.’’ 


In my opinion this limitation has no application to the instant 
ease, but refers to claims of ‘‘loss or damage’’ in consequence of 
delay or mistake. Plaintiff makes no such claim here, but sues a3 
upon what is generally called rescission because of defendant’s 
failure to carry out its contract. It is not sought to impose any 
liability upon defendant for loss or delay. The relief asked for is a 
return to plaintiff of the money paid by him—which defendant 
agreed to transfer to a person named — after failure to perform the 
engagement. 

The second qualifying clause reads: 


‘‘Tf payment for any reason cannot be effected, the bank will not 
be liable for any sum in excess of the current market value in New 
York at the time the refund is made.” 


It is quite clear that the contingency here referred to is not the 
one developed in the instant case. The payment could very easily 
have been effected. There is no pretense that the payment was im- 
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possible or difficult. It was merely not made because of some one’s 
anistake or neglect — whether of the defendant’s or its agents we 
need not discuss in this connection. 

Another aspect of the last qualifying clause is that the express 
stipulation that the defendant will not be liable for any other than 
the current market value of the foreign money at the time the re- 
fund is made is made to apply to a case where the payment ‘‘cannot 
be effected,’’ it indicates by implication that the same limitation is not 
to be applied in other cases, like the one here present, of failure to 
pay because of mistake or neglect on the part of defendant or the 
agencies employed by it. 

For the foregoing reasons, I think that the judgment should be 
affirmed, with $25 costs. 

DELEHANTY, J., concurs. 


FINCH, J.—I dissent. Plaintiff and defendant entered into a 
written agreement for the purchase by the plaintiff of a cable trans- 
fer of money to be paid in Poland. It appears by fair inference, 
and without contradiction, that when the defendant bank received 
the money of the piaintiif it purchased sufficient Polish exchange to 
include said amount. If the bank had not purchased the Polish 
exchange, but simply had directed its Warsaw correspondent to 
pay the money and no conversion of the American money into 
Polish money had taken place, the bank would be liable as a debtor 
to the plaintiff in an amount equal to the amount which the plaintilf 
had paid. Atlantic Communication Co. v. Zimmerman, 182 App. 
Div. 862, 170 N. Y. Supp. 275. 

After the money of the plaintiff was received by the defendant 
bank and before the purchase of the Polish exchange, the only obli- 
gation then resting on the defendant bank was a contractual one. 
Legniti v. Mechanics & Metals National Bank. 230 N. Y. 415. 130 
N. E. 597; Strohmeyer & Arpe Co. v. Guaranty Trust Co. of New 
York, 172 App. Div. 16, 157 N. Y. Supp. 955; In re Barned’s Bank- 
ing Co., 39 L. J. Ch. 635. After the application of the moneys by 
the purchase of the Polish exchange, there is authority for holding 
that the foreign money had been applied for the specific purpose and 
constituted a quasi trust fund. Farley v. Turner, 26 L. J. Ch. 710; 
In re Barned’s Banking Co., supra. In either event the parties were 
acting in accordance with the terms of their written contract, and 
one of these terms was: 


‘‘In making cable transfers it is fully understood and agreed that 
no liability shall attach to us or our correspondent for any loss or 
damage in consequence of any delay or mistake in transmitting the 
message or for any cause beyond our control.’’ 
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When the plaintiff demanded its money and the defendant did 
not seek to show that it could still make delivery, the defendant 
became liable to the plaintiff as of the time of the demand, but only 
for the current market value in New York. To ‘hold otherwise would 
seem to be contravening the very provisions of the contract which 
the parties themselves have made, for if the current value of the 
Polish money is less than when the said money was purchased by 
the bank, pursuant to carrying out the contract between the parties, 
the bank will suffer loss and damage in consequence-of a mistake in 
transmitting the cable by the cable company. The records show 
that in the transmission the name of the payee was given as Moszek 
Zelik instead of Moszek Zelik Safian. It thus appears that there 
has happened exactly what the parties by their written agreement 
provided for and which must have been the basis upon which the 
rate was fixed by the bank. The agreement further provided: 


‘*Exchange will be purchased promptly to cover this remittance, 
and payment therefor is only accepted upon the following condition: 
If payment for any reason cannot be effected, the Irving National 
Bank will not be liable for any sum in excess of the current market 
value in New York at the time the refund is made.’’ 


It is true that the defendant bank did not show that the payment 
‘‘eannot be effected,’’ but this did not prevent the paragraph in 
the agreement first above quoted from being applicable. To hold 
that this last clause nullifies the clause of the agreement first above 
sct forth is not in accord with the rule of construction that all parts 
of an instrument should be so construed as to give effect to each 
part thereof. 

Judgment appealed from should be reversed and a new trial 
ordered in accordance with the above. 


BANK NOT ENTITLED TO RETAIN COLLAT- 
ERAL 


Commercial National Bank of Washington, D. C., v. Shriver, United 
States Circuit Court of Appeals. 275 Fed. Rep. 12. 


The holder of a certificate representing 20 shares of national 
bank stock delivered it to a bank as collateral for an existing 
indebtedness. Later a renewal note was given, in which the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 906. 
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certificate was mentioned as collateral. At this time the bank 
knew that the certificate had been delivered to the holder by his 
father as a gift, that the father was insolvent and that the trans- 
fer was a fraud upon his creditors. It was held that the bank 
had not acquired title to the stock as against the trustee in bank- 
ruptey of the father. 


Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

In the matter of the bankruptey of Frederick Mertens and 
others, individually and as partners, as F. Mertens’ Sons; Henry 
Shriver, trustee. From an order of the District Court, the Commer- 
cial National Bank of Washington, D. C., appeals. Affirmed. 

R. Lee Slingluff, of Baltimore, Md., and Charles L. Frailey, of 
Washington, D. C. (Stuart S. Janney, of Baltimore, Md., Charles 
Cowles Tucker, of Washington, D. C., and Janney, Stuart & Ober, 
of Baltimore, Md., on the brief), for appellant. 

Walter C. Capper, of Cumberland, Md. (Benjamin A. Richmond, 
of Cumberland, Md., on the brief), for appellee. 

Before KNAPP and WOODS, Cireuit Judges, and WATKINS, 
District Judge. 


WOODS, Cireuit Judge.—The firm of F. Mertens’ Sons, of which 
Frederick Mertens was a member, was adjudged bankrupt March 27, 
1917, under a petition filed February 7, 1917. The issue here is 
whether the District Court was right in adjudging the trustee, 
Shriver, to be entitled to 20 shares of stock of the Third National 
Bank of Cumberland, the certificate for which is in the possession 
of the Commercial National Bank of Washington. 

Frederick Mertens was owner of the certificate of stock and a 
director of the Third National Bank. According to his testimony 
and that of Frederick Mertens, Jr., in March, 1916, he indorsed the 
stock certificate in blank, and turned it over to Frederick Mertens, 
Jr., as a gift. His statement that he did this because he wished to 
disconnect himself with the bank is contradicted by his action in 
remaining on the board of directors and attending its meetings long 
after the alleged gift of his stock to his son. He admitted that for 
a year before the alleged gift his firm owed very large debts. One 
of the firm's pressing creditors was the Commercial Bank, holding 
claims which turned out to be $25,000 over the value of its collateral. 
The liquidation in bankruptcy shows that a year after the alleged 
zift the firm’s assets were about $400,000 and its liabilities $4,000,000. 
There was no evidence of depreciation of assets or increase in lia- 
bilities within the year. It thus seems clear that the firm and its 
members were hopelessly insolvent when the gift is alleged to have 
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been made; and, as against Frederick Mertens, Jr., the donee, there 
ean be no doubt the gift was in fraud of creditors. Kehr v. Smith, 
20 Wall. 31, 22 L. Ed. 313; Lioyd v. Fulton, 91 U. S. 479, 23 L. Ed. 
363; Jones v. Clifton, 101 U. S. 225, 25 L. Ed. 908. 

The Commercial Bank claims the stock as bona fide holder for 
value without notice. Taking as true the testimony adduced in its 
behalf, the Commercial Bank acquired the certificate of stock in this 
way: Frederick Mertens, Jr., owned a majority of the stock of the 
Mt. Vernon & Marshall Hall Steamboat Co., Limited, and was presi- 
dent of the corporation. In 1916 this corporation owed the Commer- 
cial Bank $20,000. In September, 1916, in compliance with the 
bank's demand for collateral, Frederick Mertens, Jr., turned over to 
the Commercial Bank the certificate of stock of the Third National 
Bank of Cumberland. He informed the president of the Commercial 
Bank at the time that it had been given to him by his father in 
1916. There is no evidence that when the certificate was acquired 
by the Commercial Bank as collateral in 1916 there was renewal of 
any portion of the $20,000 debt or any promise of extension. After- 
wards, on March 13, 1917, a renewal note of $2,700 was given by the 
Mt. Vernen & Marshall Hall Steamboat Co., Limited, indorsed by 
F. Mertens’ Sons and John P. Agnew & Co. Frederick Mertens, Jr., 
gave his note of same date and maturity for the same debt, in which 
the certificate of stock was mentioned as collateral. 

It thus appears that the Commercial Bank acquired the certificate 
of stock in 1916, not to secure a debt then made or as consideration 
for a renewal of extension but merely as security for an existing 
debt. The general rule is that one who acquires a mortgage or 
other chose in action or chattel as security for an existing debt, with 
no promise of extension by renewal or otherwise, is not a bona fide 
holder for value. Peoples Savings Bank v. Bates, 120 U. S. 569, 7 
Sup. Ct. 679, 30 L. Ed. 754. But an indorsee, taking a negotiable 
bill or note as security for an antecedent debt, even when there is 
no extension or renewal, is deemed a holder for value. Swift v. 
Tyson, 16 Pet. 1, 10 L. Fd. 865; Railroad Co. v. National Bank, 102 
U. S. 14, 26 L. Ed. 61. This rule has been incorporated into the 
negotiable instruments statute, now in force in nearly all the states. 

The extent to which the Supreme Court has gone with respect to 
stock certificates is to hold that an agent intrusted for a particular 
purpose with stock certificates indorsed with a power of attorney 
signed in blank confers a good title on a bona fide purchaser to 
whom he sells for a present consideration in breach of his trust. 
National Safe Deposit S. & T. Co. v. Hibbs, 229 U. S. 391, 33 Sup. 
Ct. 818 87 L. Ed. 1241. This was on the ground that one who in- 





104 ‘ THE BANKING LAW JOURNAL 


trusted to an agent instruments so constantly and freely dealt in 
should bear the consequences of the fraud he had enabled the agent 
to perpetrate. To the same effect is Russell v. American Bell Tel. 
Co., 180 Mass. 467, 62 N. E. 751. The Cireuit Court of Appeals of 
the Seventh Circuit in National City Bank v. Wagner, 216 Fed. 473, 
451, 132 C. C. A. 533, extended this rule to stock certificates indorsed 
in blank as security for an existing debt. ‘But in that case also the 
owner intrusted the certificates to the person, who fraudulently 
turned them over to the bank as security for his existing debt. The 
report of the case does not show whether there was a promise of 
extension or renewal. 

The Supreme Court decided in Shaw v. North Pennsylvania R. Co., 
101 U. S. 557, 25 L. Ed. 892, that the bona fide purchaser of stolen 
bills of lading could not be protected as a purchaser for value, 
although they had been made negotiable instruments by the state 
law. The court points out the essential and important difference 
in the character and oflice of negotiable bills and notes and nego- 
tiable bills of lading. Bills and notes call for a certain sum of 
money, but do not represent the title to any particular money. The 
indorsee of a bill or note payable to order, or the holder of one 
payable to bearer, takes a good title, although it may have been 
stolen from the true owner. The court says: 


‘*He may hold it although he took it negligently, and when there 
were suspicious circumstances attending the transfer. Nothing short 
of actual or constructive notice that the instrument is not the prop- 
erty of the person who offers to sell it; that is, nothing short of mala 
fides, will defeat his right. . . . Bills of lading are regarded as so 
much cotton, grain, iron, or other article of merchandise. The mer- 
chandise is very often sold or pledged by the transfer of the bills 
which cover it. They are, in commerce, a very different thing from 
bills of exchange and promissory notes, answering a different pur- 
pose and performing different functions.’’ 101 U. 8., pages 564, 565, 
25 L. Ed. 892. 


A stock certificate is in like manner distinguished from a note or 
bill, as was decided in Knox v. Eden Musee A. Co., 148 N. Y. 441, 
42 N. E. 988, 31 L. R. A. 779, 51 Am. St. Rep. 700, holding that one 
who purchased stock certificates reissued by a bank officer, after they 
had been surrendered for cancellation and new certificates had been 
issued, could not claim the protection of a purchaser for value. 

The great weight of state decisions is to the effect that one who 
takes a stock certificate as security for an existing debt, without prom- 
ise of extension or other present consideration, is not protected as a 
purchaser for value. Many of the numerous decisions are cited in 
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14 C. J. p. 736, and in 7 R. C. L., pp. 214, 215, 278, 279; Millard v. 
Green, 94 Conn. 597, 110 Atl. 177, 9 A. L. R. 1610. 

Our conclusion is that the holder of a certificate of stock who has 
taken it as security for an existing debt without promise of extension 
or other present consideration is not protected as a purchaser for 
value, unless the true owner is estopped by some negligence which 
has enabled the person with whom he had intrusted the stock to per- 
petrate a fraud on the purchaser. There is no such feature of estoppel 
in this case, and therefore, on both reason and authority, we hold that 
the Commercial National Bank did not take the certificate of stock as 
a purchaser for value when it obtained it as collateral in 1916. 

What was the effect of the action of the Commercial Bank on March 
13, 1917, in extending $2,700 of the debt of $20,000 of the Mt. Vernon 
& Marshall Hall Steamboat Company, Limited, by taking the note of 
the corporation and the note of F. Mertens, Jr., payable in 60 days, 
and the certificate of stock mentioned in the note of F. Mertens, Jr.. 
as collateral? Previous to this, as we have shown, the bank was mere 
custodian of the certificate, ownership being in F. Mertens, Sr., the 
insolvent donee, for the benefit of his creditors. The extension of the 
debt on March 13, 1917, on the faith of the certificate, changed the 
relation and made the bank a purchaser for value of the certificate. 
The principle was applied in Crawford v. Dollar 8. F. & T. Co., 
236 Pa. 206, 84 Atl. 694. 

Nevertheless, the claim of the Commercial Bank must fail, because 
it was a purchaser with notice of the vice in the title of F. Mertens, 
Jr., from whom it purchased. The bank had notice when it first re- 
ceived the stock, in 1916, that Frederick Mertens, Sr., had made a gift 
of the certificate to his son when he was unable to pay his obligations. 
The copartnership of which he was a member had borrowed money 
from the Commercial Bank for several years, and at the time of the 
bankruptcy the indebtedness to it was $111,110, for which it was short 
of eollateral by $25,780. When the bank became a purchaser for 
value on March 15, 1917, the petition in bankruptcy had been filed. 
Surely this was enough to put the bank on inquiry, which would have 
led to the information that F. Mertens, Sr., was insolvent when he un- 
dertook to give away the stock. The gift of the insolvent father was 
a fraud upon his creditors, and we think the Commercial Bank's 
knowledge of the father’s inability to meet the large obligations to 
itself and the pendency of the bankruptey proceedings put the bank on 
notice of his insolvency and of the invalidity of the gift to his son, and 
so charged it with constructive, if not actual, notice of the fraud. 

A ffirmed. 
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DATE FROM WHICH INTEREST RUNS 


Jacobs v. Murray, Superior Court of Delaware. 113 Atl. Rep. 803. 


Where an instrument contains a provision for interest, with- 
out specifying the date from which interest is to run, interest 
runs from the date of the instrument. Where no interest is pro- 
vided for in the instrument, interest at the legal rate runs from 
maturity or, in the case of an instrument payable on demand, 
from demand. 


Action by George G. Murray against Charles G. Jacobs. From 
judgment for plaintift, defendant appeals. Judgment for plaintiff 
below, respondent. 

CONRAD, J., sitting. 

G. Dare Hopkins, of Wilmington, for appellant. 

Edmund 8. Hellings, of Wilmington, for respondent. 

Action of assumpsit on the following promissory note: 


$500.00. New York, June 16th, 1909. 
On demand after date I promise to pay to the order of George 
G. Murray five hundred 00/100 dollars at his office, 149-151 West 
Thirty-sixth street, New York. Value received. 
[Signed] Chas. B. Jacobs. 


The cause coming on for hearing in the Superior Court, it was 
agreed by counsel that it should be tried by the court without a 
jury. 

The plaintiff below respondent claimed interest on the note from 
October 1, 1909, fixing that date, under oath, as when demand for 
payment was made on the defendant below. 

The evidence showed that payments of varying amounts were 
made over a period of time extending from April 3, 1913, to August 
1, 1919, the total amount so paid aggregating a sum equal to the 
principal sum of the note, and the defendant below appellant 
claimed that the full principal sum of the note having been paid the 
plaintiff below respondent cannot have a recovery as for interest 
from date of demand or otherwise claim interest. 


CONKAD, J.—The question presented is whether a demand note, 
without express provision for the payment of interest, will bear 
interest from the date of demand. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 481. 
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Tae law seems well settled that when an instrument provides for 
interest, it runs from the date; that where no interest is reserved, 
interest runs from the date of maturity at the legal rate; that in- 
terest on a demand note runs from the time of demand. Interest 
after maturity or from demand is by way of damages. 

The Delaware courts have clearly recognized the principle that 
interest is a legal incident to the principal sum, existing from the 
default in the performance of the contract by the debtor, wherever 
there is a certainty in the sum to be paid, and the time of payment. 

Further our courts have held that where a debt is wrongly with- 
held by the defendant, after the plaintiff has endeavored to obtain 
payment of it, the jury may give interest in the shape of damages 
for the unjust detention of the debt. Interest is allowed in general 
on the ground of contract, or the usage of trade where a promise 
to pay interest is implied from such usage or from other cireum- 
stances. Stockton’s Adm’r v. Guthrie, 5 Har. 204; Black’s Ex’rs v. 
Reybold, 3 Har. 528. 

The general principle is that when the principal of a claim is 
extinguished by the act of the plaintiff, or of the parties, all of its 
incidents go with it. It is on this principle that the defendant below 
appellant relies, his contention being that the principal sum of the 
note had been fully paid and that a suit could not now lie for the 
interest. 

The court cannot agree with his contention as we do not see how 
that law can be applicable to this case. Here the principal sum due 
by the note was retained by the defendant below appellant against 
the declared will of the plaintiff below respondent, who was entitled 
to receive it, from the date of demand; and as the payments were 
made in small amounts and at varying and prolonged intervals, the 
settled law, together with the general usage and practice allow the 
holder of the note interest as damages or compensation for the loss 
occasioned by the delay. 

The payments made by the defendant below appellant were ap- 
plied to the note, principal and interest from the date of the de- 
mand, after the manner of partial payments, and the court finds for 
the plaintiff below respondent and against the defendant below ap- 
pellant for three hundred and seventeen dollars and sixty-three 
cents. 

Let judgment be entered accordingly. 
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BANK LIABLE TO DEPOSITOR IN PAYING 
CHECK ON UNAUTHORIZED INDORSEMENT 
McKaughan v. Merchants’ Bank & Trust Co., Supreme Court of North 
Carolina. 109 S. E. Rep. 355. 


A person, applying to the plaintiff for a loan, offered as se- 
curity a mortgage purporting to have been signed by his sister 
but which, in reality, was a forgery. The plaintiff made the loan 
giving the borrower his check on the defendant bank for $2,848.15. 
The check was payable to the plaintiff’s sister. Acting without 
authority, the borrower indorsed his sister’s name on the check 
in this manner: ‘‘Adella J. Byerly, by W. B. Byerly,’’ and de- 
posited ‘the check to his credit in the defendant bank. Out of the 
proceeds he repaid to the plaintiff $1,065.84, the amount of a 
previous indebtedness. It was held that the bank was liable to 
the plaintiff for $1,752.31, the amount of the wrongfully indorsed 
check less the amount repaid to the plaintiff. 


Appeal from Superior Court, Forsyth County; Webb, Judge. 

Action by L. C. MeKaughan against Merchants’ Bank & Trust 
Company. Judgment for plaintiff for a part only of the amount 
claimed by him, and both parties appeal. No error. 

The defendant bank paid and charged to plaintiff’s account a 
check with an unauthorized indorsement. The plaintiff was a lender 
of money, and one W. B. Byerly being indebted to him in the sum of 
£1,000, with interest, and the debt being past due, applied to the 
plaintiff for an additional loan, out of which the old loan was to be 
taken up. The new loan was to be $3,000, out of which Byerly was 
to pay the plaintiff the old loan, amounting with interest to $1,065.84. 

Byerly stated to plaintiff that he would give as security a deed of 
trust on 10 acres of land belonging to his sister Adella Byerly. The 
plaintiff had the papers drawn and delivered them to Byerly for 
execution. Byerly brought them back with their due execution cer- 
tified by a notary public, whereupon the plaintiff made out a check 
payable te Adella J. Byerly, whose name purported to be signed to 
the deed in trust, for $2,848.15, having deducted from the loan certain 
fees and costs, and gave the said check to W. B. Byerly to whom the 
loan had been made. 

W. B. Byerly oceupied offices across the hall from the plaintiff, 
and was associated in the real estate business with one Sid Venable 
who had been in jail about a real estate transaction. There was evi- 


NOTE—For similar decisions see Banking Law Journal Digest (Secund 
Edition) § 367. 
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dence that Venable came over to the plaintiff to get the check and 
was present in plaintift’s office when the check was drawn and was 
handed to W. B. Byerly. The plaintiff’s partner, H. O. Sapp, lived 
near W. BG. Byerly and his sister, Adella J. Byerly. 

W. B. Byerly presented the check to bank, where he had long 
had an account, indorsed ‘‘Adella J. Byerly, by W. B. Byerly.’’ 
The proceeds of the check ($2,848.15) were placed to the credit of 
W. B. Byerly on August 5, 1919, and were subsequently drawn out on 
his order. On August 6, 1921, a check for $1,065.85 from W. B. 
Byerly back to plaintiff was deposited with the bank by plaintiff and 
paid. At no time did Adella Byerly apply to plaintiff for a loan or 
come to his office and there was no communication between them, al- 
though she lived only a short distance. The loan was to W. B. Byerly 
and the security he offered of a mortgage on his sister’s property 
was a forgery and void. 

Adelila Byerly testified that she never authorized W. B. Byerly 
to sign any papers or indorse any checks for her, and that the signa- 
ture on the check ‘‘Adella J. Byerly’’ was not written by her, nor 
authorized by her; that she knew nothing about it, and did not ex- 
ecute the deed in trust in question; that her name is Adella L. 
Byerly, but that she usually drops the L; that neither the deed in 
trust on the land nor the check was signed by her or by her authority 
or with her knowledge. The notary public who took acknowledgment 
states that Adella Byerly is not the person who signed and acknowl- 
edged the deed in trust before him, and he is of the opinion that the 
woman who signed and acknowledged the deed in trust was the wife 
of W. B. Byerly. Thomas Maslin, president of the defendant bank, 
testified that on August 5, 1919, before this check of $2,848.15 was 
put to the credit of W. B. Byerly he had a balance to his credit of 13 
cents, and that out of this deposit, check for $1,065.84 was paid and 
charged to W. B. Byerly and was credited to the plaintiff. 

The court instructed the jury that if they believed the evidence 
they should answer ‘*No’’ to the second issue, ‘‘Did the negligence of 
the plaintiff cause said payment to be made by the plaintiff bank as 
alleged in the answer’’? To this instruction the defendant excepted. 
There was no contest that the defendant paid and charged to the 
plaintiff’s account the check described in the complaint, upon the 
unauthorized indorsement of the payee; that the plaintiff was not 
indebted to the drawee of ‘said check at the time it was issued, and 
that the drawee of said check (Adella Byerly) had no information of 
its being drawn; that the plaintiff, the drawer of said check, received 
$1,065.84 out of proceeds of said check, and the court so instructed 
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the jury, and also that, if they ‘‘believed all the evidence in the case, 
to answer the issue $1,782.31, with interest from August 5, 1919.’’ 

The defendant excepts because of the instruction as above in regard 
to the second issue, and the plaintiff excepts becavfse the amount of 
the payment, $1,065.84, which he received from the bank out of the 
proceeds of the check, was deducted from the amount of his check 
paid by the bank under the instruction as to the fifth issue. Both 
parties appealed. 

H. O. Sapp, Swink & Hutchins, and O. O. Efird, all of Winston- 
Salem, for plaintiff. 

J. E. Alexander, of Winston-Salem, for defendant. 


CLARK, C. J.—The plaintiff, having canceled the security he held 
for the $1,065.84, contends that though he was paid by Byerly’s check 
that sum out of the proceeds of the check which he handed to Byerly, 
he is entitled to recover the full amount of the check which he made 
payable to Adella Byerly, and which by an indorsement unauthorized 
by her was paid by the bank. 

A bank is liable for the payment of a check on a forged indorse- 
ment unless the drawer was guilty of some negligence which caused 
the bank to pay it. 


‘*\ bank is authorized to pay only to the person designated by the 
depositor. It cannot charge against the depositor’s account an amount 
paid by it on a forged indorsement of the depositor’s check unless 
such payment is properly attributable to the negligence or other fault 
of the depositor, or unless the money has actually reached the person 
whom the drawer intended should receive it, or the drawer himself.’’ 
7 C. J. § 414, p. 686. 


In 2 Daniel’s Neg. Instruments, it is said, as quoted in note 23 
to 7 C. J. 678: ' 


on 


Cases have arisen in which checks have been paid on forged in- 
daorsements made by the person to whom the drawer delivered the 
check, mistaking his identity for the one who is designated as payee; 
and, although it be a forgery of the name of the person whom the 
tauk took him to be, it has been considered that the bank should be 
protected in paying the check because the drawer was in fault in the 
first instance, and the person who forged the instrument was the 
person to whom the drawer actually delivered the instrument.’’ 


We do not think this quotation, however, is in point. For there 
was no mistake as to the person W. B. Byerly, to whom the check was 
paid, which was indorsed ‘‘Adella J. Byerly, by W. B. Byerly.”’ 

We do not think these, however, and other similar authorities, have 
a bearing ypon this question. The indorsement of the check to the 
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bank was not forged by W. B. Byerly, who obtained the money 
thereon. The check was obtained from the plaintiff by the forgery 
of a mortgage purporting to be signed by Adella Byerly, and the 
check procured on such forgery was handed by the drawer to W. B. 
Byerly, but the check was made payable to Adella J. Byerly. Whether 
the plaintiff was negligent or not in making a check payable to Adella 
J. Byerly upon the faith of a forged mortgage purported to be ex- 
ecuted by her, and acknowledged before a notary public who certified 
that Adella J. Byerly had signed the deed in trust is not the issue 
in this case. 

The plain fact here is that the plaintiff gave a check, payable to 
Adella J. Byerly, and that check was paid by the bank, not upon her 
forged signature, but to W. B. Byerly, a depositor well known to the 
bank, who indorsed the check ‘‘Adella J. Byerly, by W. B. Byerly.” 
It is therefore not the case of the payment of a check upon a forged 
indorsement, but upon a genuine indorsement made by W. B. Byerly 
and the defect is not a forgery, for there was none in this respect, but 
the bank negligently assumed that W. B. Byerly had authority to 
indorse the paper ‘‘Adella J. Byerly by W. B. Byerly.’’ There was 
no negligence of the plaintiff shown to justify this negligence of the 
bank. 

Upen the evidence the court properly directed the jury to answer 
all the issues in favor of the plaintiff except as to the fifth issue, as 
to which he directed the jury to eredit the check with the amount, 
$1,065.84, repaid to the plaintiff out of the proceeds of the plaintiff's 
check which had been credited to Byerly. 

The amount returned to the plaintiff came out of the proceeds of 
the check issued to Adella J. Byerly, and, inasmuch as the plaintiff ~ 
had canceled the mortgage held by him against W. B. Byerly by 
reason of the forged instrument delivered to him, such cancellation, as 
between the plaintiff and W. B. Byerly, was a nullity, and his remedy 
as to so much of the proceeds ($1,065.84) as was repaid to him is to be 
sought by reinstatement of his lien against Byerly; and if that has 
been lost by the sale of the property in the meantime to other parties, 
it is the plaintiff’s loss. 

As between the plaintiff and the bank the amount of the check 
paid by it on Byerly’s unauthorized indorsement should be credited 
with the $1,065.84 which was repaid to the plaintiff by Byerly out of 
the proceeds of the check, for this measures the loss which the plain- 
tiff has sustained by reason of the payment of the check upon the 
indorsement thereof by W. B. Byerly. The $1,065.84, if lost, has 
been lost by plaintiff’s acceptance of the forged security. 

As to both appeals we find ne error. 
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BEQUEST TO EXECUTORS TAXABLE AS 
INCOME 


United States v. Vanderbilt, United States District Court, S. D. New 
York. 275 Fed. Rep. 109. 


Bequests to persons named as executors and trustees in a will 
‘*in lieu of all compensation or commissions to which they would 
otherwise be entitled,’’ are, in part, at least, compensation for per- 
sonal services, and, as such, subject to the income tax. 


At Law. Actions by the United States against Reginald C. Van- 
derbilt, against Frederick L. Merriam, and against Henry B. Ander- 
son. On demurrers to complaints. Demurrers overruled, and judg- 
ments of respondeat ouster. 


The cases arise upon the demurrers to complaints at law to recover 
the income taxes upon certain legacies left the defendants under the 
will of Alfred G. Vanderbilt, who died in 1915. The will disposed of 
a large estate, and set up various independent trusts of indefinite 
duration. The only parts relevant to these cases are the eleventh and: 
sixteenth clauses, which read as follows: 

‘*Eleventh. I give and bequeath to my brother Reginald C. Van- 
derbilt five hundred thousand dollars ($500,000); to my uncle, Fred- 
erick W. Vanderbilt, two hundred thousand dollars ($200,000); to 
Frederick M. Davies five hundred thousand dollars ($500,000); to 
Henry B. Anderson two hundred thousand dollars ($200,000); to 
Frederick L. Merriam two hundred and fifty thousand dollars ($250,- 
000); to Charles E. Crocker ten thousand dollars ($10,000), and to 
Howard Lockwood one thousand dollars ($1,000).’’ 

‘‘Sixteenth. I nominate and appoint my brother, Reginald C. 
Vanderbilt, my uncle, Frederick W. Vanderbilt, Henry B. Anderson, 
Frederick M. Davies, and Frederick L. Merriam executors of this my 
wili and trustee of the several trusts created by this my will. 

‘*T direct that no bond shall be required in any state or country 
to qualify my said executors to act as such or as trustees hereunder. 

‘*The bequests herein made to my said executors are in lieu of all 
compensation or commissions to which they would otherwise be en- 
titled as executors or trustees.’’ 

The defendants, so named as executors and trustees, qualified, and 
have administered and are now administering the estate. The ques- 
tion is whether the legacies so given are exempt as ‘‘bequests,’’ or 
liable to the income tax as ‘‘compensation for personal services.’’ 


Edward F. Unger, of New York City, and C. T. Hendler and New- 
ton K. Fox, both of Washington, D. C., for demurrants. 
Roy C. Gasser, of New York City, for the United States. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1109. 
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LEARNED HAND, District Judge (after stating the facts as 
above).—There seems to me no question whatever that these legacies, 
in part, anyway, are ‘‘compensation for personal services.’”’ When 
the testator provided that they should be ‘‘in lieu of all compensation 
or commissions to which they would otherwise be entitled as execu- 
tors and trustees,’’ he could only have meant to substitute the legacies 
in the place of their statutory compensation. If a substitute, the leg- 
acies must themselves have been compensation, and since the commis- 
sions would certainly have been for ‘‘personal services,’’ the substi- 
tute itself was the same. It is true that the form of the compensation 
is a ‘*bequest,’’ and a ‘‘bequest’’ is exempt; hence there is a verbat 
contradiction between one part of the statute and the other. Yet I 
cannot doubt that all bequests are not exempt. Suppose, for instance, 
that a man agreed to leave another a legacy if he would take care of 
him while he lived. The legacy would be a ‘‘bequest,’? but can any 
one suppose that it would not be ‘‘compensation for personal serv- 
ices,’’ which would be taxable? 

The defendants argue that such legacies are payable, though the 
executor do not complete his services. That is true. The English rule 
was that a legacy to an executor was presumably virtute officii and in 
recompense for his services, and he must assent to his appointment. 
Lewis v. Matthews, L. R. 8 Eq. 277. Yet very little was necessary, 
rauch less than formal qualification. Harrison v. Rowley, 4 Ves. 212. 
Indeed, in Brydges v. Wotten, 1 Ves. & Beam. 134, trustees were 
allowed their legacies, thongh they had done nothing, probably be- 
cause the legacies were payable before the trustees could qualify. If 
so, the rule does not truly apply to trustees. In America, where 
executors generally receive statutory commissions, such bequests have 
been spoken of as compensation which must be earned. Matter of 
Tilden, 44 Hun (N. Y.) 441; Renshaw v. Williams, 75 Md. 498, 23 
Atl. 905. In some cases the language of the will apparently indicated 
as much (Harper’s Appeal, 111 Pa. 243, 2 Atl. 861), or at least ad- 
mitted of that interpretation (Richardson v. Richardson, 145 App. 
Div. 540, 129 N. Y. Supp. 941). Morris v. Kent, 2 Edw. Ch. (N. Y.) 
175, much relied on by the defendants, decides nothing to the point, 
though the Vice Chancellor in his opinion quotes obiter the English 
rule that any indication of an assent to qualify is enough. 

It seems to me to make no difference whether such bequests be re- 
garded as payable merely on condition of qualification, or only after 
the services are rendered. I assume the first to be the correct rule, 
and certainly in the cases at bar the legacies were all payable long be- 
fore the services could be completed, because there were trusts of 
indefinite duration, which might extend 30 years or more. The leg- 
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acies were given with the chance that the executors and trustees might 
not complete their services. I regard the point, however, as imma- 
trial because the bequests are in either case equally ‘‘compensation 
for personal services.’” Suppose a master pays his servant in advance, 
trusting that he will live to complete. Is the hire not a ‘‘compensation 
for personal services’? It is prospective compensation, indeed; but 
none the less it is not gratuitous, it is given to procure and to pay for 
the services. At least, how can it be said that it is not compensation, 
if the servant enters and completes his employment? 

Therefore I attach no importance to the point of which so much is 
made, that the executor becomes entitled to his legacies on expressing 
his assent. More important is the opposite side of the same rule, 
that without such assent he does not become entitled. This rule is 
not because he gets the bequest eo nomine; it makes no difference that 
he is named in the will. Moreover, if the theory were that the be- 
quest is given only to the office, he must qualify, which he need not. 
The condition that he must assent can only be because such bequests 
are treated as in recompense for his services, and so the books put it. 
He must at least undertake to perform while he can. If they were 
true legacies, he would get them whether he qualified or not. 

Demurrers overruled, with judgments of respondeat ouster within 
20 days. 


BANK LIABLE ON AGREEMENT TO HONOR 
DRAFTS 


Bank of Lumpkin v. Peoples Bank of Athens, Court of Appeals of 
Georgia. 108 S. E. Rep. 835. 


The Creekmore Company in Athens, Georgia, wished to pur- 
chase a shipment of peas from a party in Lumpkin, Georgia. At 
the purehaser’s request, the defendant bank in Athens wired the 
plaintiff bank at Lumpkin: 


‘We will honor drafts with bill of lading attached on 
Creekmore covering 2,500 bushels of peas at $3.50 a 
pushel.’’ 


Reiying on this telegram, the plaintiff advanced the money to 
the shipper and forwarded drafts, with bills of lading attached, 
to the defendant bank which refused to honor the drafts. In an 
action by the plaintiff to recover the amount of the drafts, the 
defense was that the agreement, being one to lend the defendant’s 


SA AL REE OIL NIE ORR LOE IA TO AE DR, EET 
NOTE—For eimilar decisions see Banking Law Journal Digest (Second 
Edition) § 101. 
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credit to another, or to guarantee the debt of another, was beyond 
the defendant’s powers. While a bank has no power to guarantee 
the debt of another it was held that the defendant’s position, im 
the present circumstances, was not that of a mere surety or guar- 
antor. It was engaging in an original undertaking within the 
scope of its general business. In effect, it was advancing, or agree- 


ing to advance, money to a shipper on drafts secured by bills of 
lading. 


Error from City Court of Athens; J. D. Bradwell, Judge. 

Action by the Bank of Lumpkin against the People’s Bank of 
Athens. Judgment for defendant, and plaintiff brings error. Re- 
versed. 

The Bank of Lumpkin sued the People’s Bank of Athens, alleging, 
in substance, that the defendant bank was indebted to the plaintiff in 
the sum of $5,763.16; this indebtedness being based on three drafts, 
drawn by Frank S. Singer on the Creekmore Company of Athens, Ga., 
which drafts were to be honored by the People’s Bank of Athens. The 
drafts were drawn in accordance with a telegram sent by the People’s 
Bank of Athens to the Bank of Lumpkin on February 14, 1918, as 
follows: 


— 
‘ 


‘*We will honor drafts with bill of lading attached on Creekmore- 
covering 2,500 bushels of peas at $3.50 a bushel.’’ 


In accordance with this telegram the Bank of Lumpkin paid Frank- 
S. Singer for the drafts and sent them to the People’s Bank of 
Athens, with the bills of lading attached, and the People’s Bank of 
Athens failed and refused to pay the drafts. The People’s Bank of 
Athens, before pleading to the merits, filed a demurrer to the petition, 
the demurrer was overruled, and no exceptions were taken to this 
judgment. The defendant thereupon amended the demurrer, and de- 
murred to the amended petition of the plaintiff, and in the amend- 
ment to the demurrer contended that the act of the defendant, through 
its officers, in which the promise was made to honor the drafts on the 
Creekmore Company, as stated, was ultra vires, being an act of 
suretyship, and beyond the authority of the bank. This ground of the 
demurrer was sustained, and the suit dismissed, and the case came to 
this court on exceptions to this judgment. 

T. T. James, of Lumpkin, and Shackelford & Meadow and Thos. J. 
Shackelford, all of Athens, for plaintiff in error. 

H. C. Tuck and Lamar C. Rucker, both of Athens, for defendant 
in error. 


HILL, J. (after stating the facts as above)—The question is 
whether the promise of the defendant bank, in its telegram to the 
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‘plaintiff, was an original undertaking within the scope of its gerieral 
‘business, or was a pledging of its credit solely for the benefit of the 
‘drawee of the drafts, in which event it would be an ultra vires act, 
‘and the bank would not be liable. The principle is well established, 
especially by the decisions of the courts of this state in the cases of 
Bank of Omega v. Wingo, ete., Co., 19 Ga. App. 177, 91 S. E. 251, and 
First National Bank of Tallapoosa v. Monroe, 135 Ga. 614, 69 S. E. 
1123, 32 L. R. A. (N. S.) 550, that a bank cannot lend its credit to 
another, cannot become indorser for another, and eannot guarantee the 
payment of the debt of another solely for the benefit of the debtor. 
Under the decisions in the case of Bank of Omega v. Wingo, etce., Co., 
supra, we think it clear that the promise of the Athens bank in the 
present case constituted an original undertaking and not an act of 
suretyship. Upon the receipt of the telegram from the Athens bank, 
agreeing to honor the drafts and pay for the 2,500 bushels of peas at 
$3.50 a bushel, and relying upon its promise, the Bank of Lumpkin 
advanced the money and deposited the drafts with the bills of lading 
attached, and thereby the peas purchased became the property of the 
Athens bank, possession of which it was entitled to on the payment of 
the drafts, and thereafter the Bank of Lumpkin relied solely upon the 
Athens bank for payment. 

The Athens bank’s telegram of acceptance to the Bank of Lumpkin 
was conditioned only upon two things: That the peas should be paid 
for at $3.50 per bushel, and that the bills of lading should be at- 
tached to the drafts. This was a perfectly legitimate banking trans- 
action. The Bank of Lumpkin had a right to rely upon the promise 
of the Athens bank. Indeed, it had a right to rely upon the inference 
that the Athens bank was to pay these drafts out of funds that it had 
on hand of the Creekmore Company on whom the drafts were drawn. 
The bank of Lumpkin had the right to assume that it was a 
legitimate banking transaction, and that the Creekmore Company had 
funds in the hands of the Athens bank out of which to pay these 
drafts. The transaction, tersely stated, is as follows: 

Singer, at Lumpkin, had peas to sell. Creekmore Company, a cus- 
tomer of the People’s Bank of Athens, desired to buy these peas. 
These parties had to use the banks to carry out this commercial trans- 
action. If the People’s Bank had been at Lumpkin, and had desired 
to furnish the money to the Creekmore Company to buy these peas, 
the bank could have taken the bills of lading in its name and given 
the purchase money over to the Creekmore Company, or to Singer; 
and if such had been the ease, it could not have been said that the 
bank in advancing the money, was acting outside of its charter. But 
the People’s Bank was not at Lumpkin, and could not pay over the 
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money to Singer for the peas for the account of its customer, the 
Creekmore Company; therefore the People’s Bank used the wire and 
the services of the Bank of Lumpkin. It wired the Bank of Lumpkin 
to pay for the peas, 2,500 bushels, at $3.50 a bushel, and to draw 
the drafts on the Creekmore Company for the amount, with the bills 
of lading attached. 

In our opinion this was an original undertaking in which it was 
agreed, in effect, to pay back the money to the Bank of Lumpkin, if 
the Bank of Lumpkin advanced it under the instructions of the 
People’s Bank; and the Bank of Lumpkin carried out the instructions 
given it by the People’s Bank to the very letter and paid for the 
peas at $3.50 a bushel, 2,500 bushels, and drew the drafts on the 
Creekmore Company through the People’s Bank, with the bills of lad- 
ing attached. The transaction between the two banks was a usual and 
ordinary banking transaction. If such transactions were ultra vires, 
banks would be crippled and commercial transactions greatly delayed 
and hindered. We therefore conclude that the learned trial judge 
erred in sustaining the demurrer to the petition on the ground cov- 
ered by the amended demurrer, to the effect that the act of the Athens 
bank was ultra vires, and for that reason not enforceable. 

Judgment reversed. 


DEPOSIT SLIP NOT BINDING ON BANK 


Turner v. American National Bank, Supreme Court of Oklahoma. 
201 Pac. Rep. 514. 


A, holding checks payable to a corporation of which he was 
president, delivered them to the teller of a bank. Upon A’s request 
the teller credited B with $15,250, the amount which A owed to B, 
and a deposit slip for that amount was issued to B. The checks de- 
posited by A were not collected. It was held that B had no claim 
against the bank. A deposit slip is not a binding contract but is 
merely prima facie evidence that a deposit has been made and it is 
open to explanation and contradiction. 


Action by Guy J. Turner against the American National Bank and 
others. Judgment for defendants, and plaintiff appeals. Affirmed. 

Wilson, Tomerlin & Threlkeld, of Oklahoma City, for plaintiff in 
error. 

Ames, Chambers, Lowe & Richardson, of Oklahoma City, for de- 
fendants in error. 
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PITCHFORD, J.—The plaintiff in error commenced this action 
against the American National Bank, in the district court of Okla- 
homa County, Okl., to recover judgment for the sum of $15,250. It 
appears that Alva Smith was indebted to the plaintiff in the sum of 
$15,250, which amount was secured by a pledge of 100 shares of the 
capital stock of the Western National Bank. The capital stock of the 
lastnamed bank had been purchased by Smith, in July, 1917. At the 
time of the purchase, Turner furnished Smith with $15,250, in order 
to complete the payments. After the sale of the stock had been con- 
summated, Smith became its president. In November following the 
Western National Bank found itself in an insolvent condition and was 
taken over and merged into the American National Bank. About this 
time Turner importuned Smith for the payment of $15,250, where- 
upon Smith and Turner called upon Mr. Johnson, president of the 
American National Bank. Smith wanted Johnson to pay Turner the 
$15,250 and charge the amount to the stockholders’ account of the 
Western National Bank. This Mr. Johnson refused to do. 

After the interview with Mr. Johnson, Smith and Turner then had 
a talk with Mr. Carson, vice president of the American National Bank. 
At that time Mr. Smith informed Mr. Carson that he had a number 
of checks amounting to something over $17,000, payable to the First 
Mortgage Cattle Loan Company, and wanted the defendant bank to 
receive the checks as a deposit and to credit Turner’s account with 
$15,250, and place the balance to the credit of the First Mortgage 
Cattle Loan Company. This arrangement was refused by Mr. Carson, 
who stated at the time that the bank would take the checks, and if they 
were paid, that the account of the First Mortgage Cattle Loan Com- 
pany would be credited with the amount, and the Loan Company 
could issue its check to Mr. Turner. Mr. Smith replied that this plan 
did not suit him, and then turned to Mr. Turner and informed him 
they would arrange the matter some other way. 

After this conversation with Mr. Carson, Smith and Turner then 
went to Dunlop, a teller of the defendant bank, and Smith arranged 
with Dunlop to do practically the very thing refused by Mr. Carson; 
that is, Turner’s account was credited with $15,250, and a deposit 
slip was given to Smith for the amount. The balance of the checks, 
amounting to something over $2,000, was deposited to the credit of 
the First Mortgage Cattle Loan Company. Smith thereupon de- 
livered to Turner the deposit slip showing the credit to his account, 
whereupon Turner surrendered to Smith the 100 shares of stock of 
the Western National Bank, and Smith in turn delivered the same 
to the bank. The transaction with Dunlop was made after banking 
hours, on Friday afternoon. On the following Monday, Mr. Johnson 
was informed of the arrangements made with Dunlop, and thereupon, 
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by telephonic and other inquiries, ascertained that payment of the 
checks so deposited had been refused, except two, one for $7,949.69 
and one for $300. He thereupon telephoned Mr. Turner to come to 
the bank, and informed him of the condition of the checks, and 
stated that the bank would charge back, to the account of Turner 
and the account of the First Mortgage Cattle Loan Company, the 
respective amounts for which they had received credit, and tendered 
the shares of stock back to Turner, which were refused, and Turner 
immediately filed suit against the defendant bank to recover the deposit. 

Smith seems to have been a man of diversified talents and various 
pursuits; he was not only president of the Western National Bank, 
but was also president of the First Mortgage Cattle Loan Company, 
as well as president of the C. M. Keys Commission Company. The 
Keys Commission Company had received from one H. A. Smith 120 
head of cattle for sale on commission. These cattle were covered by 
a mortgage to the First Mortgage Cattle Loan Company; the cattle 
were sold by the Commission Company, which, knowing that the 
cattle were mortgaged issued the check, amounting to $7,949.69, pay- 
able to the mortgagee. This mortgage, however, had been assigned to 
the American National Bank, and the check for $7,949.69 was included 
among the checks deposited by Smith at the time the deposit slip was 
issued to Turner. The Keys Commission Company, learning that 
Smith was attempting to use this check in payment of his private 
indebtedness, and that the mortgage to the Mortgage Cattle Loan 
Company had been assigned, filed suit against the American National 
Bank, Smith, and others, to which Turner was made a party, seeking 
to restrain Smith from using the check as he was attempting, and 
have the proceeds of the check paid to the assignee of the mortgage. 
The two cases were consolidated and tried together. The trial court 
rendered judgment denying Turner any relief against the American 
National Bank, and also rendered judgment requiring the defendant 
bank to apply the proceeds of the check issued by the Keys Commis- 
sion Company upon the indebtedness of the First Mortgage Cattle 
Loan Company. 

The plaintiff in error contends that the act of the defendant bank, 
in erediting the account of Turner with the sum of $15,250, at the 
request of Smith, was equivalent to the deposit by Turner of a check 
drawn by depositor of the bank and that when said credit was made 
that this was equivalent to an actual payment, and the bank’s in- 
debtedness to Turner for the amount became fixed and irrevocable; 
that there is no distinction between an oral request to the bank to 
charge one account and credit another, than if the request had been 
in writing, when the bank has acted on such request. In order to 
sustain this contention, plaintiff has cited numerous authorities, which 
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we have carefully examined. The authorities cited by plaintiff estab- 
lish the following rule: That where a check is issued by a customer 
of a bank, and the holder of the check presents the same for payment, 
and has the amount represented by the check placed to his credit, the 
bank becomes at once the debtor of the party presenting the check 
and cannot, on failure of the drawer of the check to pay the same, 
charge off the credit to the holder of the check. The authorities cited 
by the plaintiff are numerous and all go to this extent; the rule being 
well stated in the case of First National Bank of Cincinnati v. Burk- 
hardt, 100 U. S. 689, 25 L. Ed. 766, wherein it is said: 


‘‘When a check on itself is offered to a bank as a deposit, the bank 
has the option to accept or reject it, or to receive it upon such condi- 
tions as may be agreed upon. If it be rejected, there is no room for 
any doubt or question between the parties. If, on the other hand, the 
check is offered as a deposit and received as a deposit, there being no 
fraud and the check genuine, the parties are no less bound and con- 
cluded than in the former case. Neither can disavow or repudiate 
what has been done. The case is simply one of an executed contract. 
There are the requisite parties, the requisite consideration, and the 
requisite concurrence and assent of the minds of those concerned.’’ 


In the instant case, however, no check was issued by Smith to 
Turner. Smith simply deposited the checks and had Turner’s account 
credited with the amount Smith owed him. The authorities (are prac- 
tically uniform in holding that a deposit slip by a bank is nothing 
more than a receipt, and is open to explanation as to the conditions 
and circumstances surrounding the issuance thereof.) In American 
Life Insurance Co. v. Citizens’ State Bank of Headrick, 168 Pac. 437, 
L. R. A. 1918B, 296, the syllabus reads as follows: 


‘*A deposit slip, exeeuted by a bank and delivered to a depositor, 
is not a written contract in which all oral negotiations and stipulations 
are merged, but it is merely a receipt, constituting prima facie evi- 
dence that’ the bank received the sum stated at that time, which may 
be explained or contradicted by parol evidence.”’ 


To the same effect, see American National Bank of Stigler v. Funk 
(Okl.) 172 Pace. 1078, L. R. A. 1918F, 1137. 

A bank, accepting checks and crediting them to a depositor’s ac- 
count in the absence of special agreement, takes them as a collecting 
agent and may charge them back to the account in the event they 
prove worthless or belong to another. In Bank of Big Cabin v. Eng- 
lish, 27 Okl. 334, 338, 111 Pac. 386, 387, the court says: 


‘‘In National Gold Bank & Trust Company v. McDonald, 51 Cal. 
64, 21 Am. Rep. 697, it was held that: ‘Checks deposited with a bank 
and credited in the depositor’s passbook are taken, in the absence of 
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special agreement, for collection and not as cash; and may be after- 
ward returned and the credit annulled if there are no funds to meet 
them; and this is so whether the check is drawn on the same bank or 
another.’ To the same effect are Hazlett v. Commercial National Bank, 
132 Pa. 118, 19 Atl. 55; Board of Chosen Freeholders of the County 
of Middlesex v. State Bank, 32 N. J. Eq. 467. The rule we think ap- 
plicable to the case at bar is stated in Rapp et al. v. National Security 
Bank, 136 Pa. 426, 20 Atl. 508, as follows: ‘When the amount of a 
check, left with a bank for collection, is credited to a depositor as 
cash, it may be charged back to him in ease it turns out to be worth- 
less, unless the bank has been negligent or has done something to mis- 
lead the depositor into acting, to his injury, on the faith of its good- 
ness. The depositor has no right to be misled by the mere credit of 
the check as cash.’ ”’ 


_ In Hastings v. Hugo National Bank, 197 Pac. 457, the third sylla- 
bus reads as follows: 


**A deposit slip issued by a bank is but prima facie evidence that 
the bank received the amount of the deposit on the date shown by the 
slip. It has no more force and effect than any other form of receipt, 
and is open to explanation as to the conditions surrounding the de- 
posit and the circumstances under which it was given may be in- 
quired into.”’ 


Mr. Turner knew, at the time the deposit slip was given to him, 
that Smith did not have the money in the bank; he knew that Smith 


had secured the deposit slip by reason of the checks delivered at the 
time to Dunlop. (Mr. Turner was evidently familiar with the bank- 
ing rules, as he had been vice president of the Western National Bank, 
and he knew that these checks would not be placed to the credit of 
Smith or the First Mortgage Cattle Loan Company in such a way as 
to bind the defendant bank until the amounts represented by the 
checks were collected.) He knew that the bank reserved the right to 
charge the amounts represented by the checks back to the account of 
Smith or the Mortgage Company, in the event they were not paid. 
There is additional evidence showing that Turner knew how Smith 
was securing the deposit slip representing the credit of $15,250. When 
Smith and Turner had the conversation with Mr. Johnson, it was 
sought to have the bank pay Turner and have the amount charged to 
the stockholders’ account of the Western National Bank. Mr. Turner 
has not been in any way injured by the action of the bank; he still 
has his claim against Smith. While it is alleged that he canceled his 
obligation against Smith, this was done upon the theory that the 
checks would be paid; and, further, the certificate of stock of the 
Western National Bank, which he is holding as collateral, and which 
he returned to Smith, were worthless, and were tendered back to him 
by the defendant bank. We conclude there was no error in the judg- 
ment of the trial court in holding that the bank was not liable to 
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Turner for the deposit attempted to be made to the credit of Turner, 
as evidenced by the deposit slip issued by Dunlop. 

The plaintiff in error next contends that the trial court erred in 
decreeing that the temporary injunction be made perpetual, and 
ordering the defendant bank to pay upon the mortgage indebtedness 
of H. A. Smith the amount realized upon the check of C. M. Keys 
Commission Company, amounting to the sum of $7,949.69. We fail 
to see where there is any merit in this contention. H. A. Smith mort- 
gaged to the First Mortgage Cattle Loan Company the cattle sold by 
the Keys Commission Company. This mortgage having been assigned 
to the defendant bank, it follows that the First Mortgage Cattle Loan 
Company was holding the check in trust for the assignee; however, if 
the mortgage had never been assigned by the mortgagee, Smith as an 
officer of the company, would not be allowed to divert the effects of 
the company to the payment of his individual indebtedness. The rule 
is well settled, that one who receives from an officer of a corporation 
the securities of that corporation in payment of a personal debt of 
the officer does so at his peril and cannot hold these securities as 
against their real owner. The check for $300, which was collected 
was credited to the account of the First Mortgage Cattle Loan Com- 
pany, the same being payable to that company, and was the property 
of the Loan Company; and, under the facts as developed, it was the 


duty of the bank to credit this amount to the Loan Company, and 
then it would be left for the Loan Company to disburse this amount, 
and Smith, as its president, would not be permitted to use said sum 
in the payment of his individual indebtedness. In Jenkins vy. Plant- 
ers’ & Mechanics’ Bank, 34 Okl. 607, 126 Pae. 757, the last part of 
the first paragraph of the syllabus is as follows: 


‘‘The agent of a principal, the trustee of a cestui que trust, or the 
officer of a corporation, is not permitted to divert to his own use the 
funds of his principal without authority to do so; and one who re- 
ceives from an officer of a corporation the notes or securities of such 
corporation, in payment of, or as security for, a personal debt of such 
officer, does so at his peril, and in such case the rule is not relaxed by 
reason of the degree of confidence reposed in the officer by the pur- 
chaser.”’ 


In First National Bank of El Reno v. Gillette, 52 Okl. 341, 152 
Pac. 1084, the syllabus is as follows: 


‘*Where a bank in which the funds of a corporation are deposited, 
and to which bank an officer of the corporation intrusted with the 
management of its affairs is personally indebted, knowingly accepts 
and pays a check drawn by such officer against the funds of the cor- 
poration in payment and satisfaction of his individual obligation, such 
bank is liable to the corporation for the amount of its funds so mis- 
appropriated in payment of the individual debt of such officer.”’ 
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Under this rule, the American National Bank and Turner would 
have been liable to the First Mortgage Cattle Loan Company in 
knowingly diverting its funds to the payment of the individual in- 
debtedness of Smith to Turner. 

We conclude that the judgment of the trial court should be af- 
firmed; and it is so ordered. 


BANK’S RIGHT TO COLLECT NOTES FROM 
MAKER 


Bank of Hale v. Linneman, Kansas City, Missouri, Court of Appeals. 
235 S. W. Rep. 178. 


— 


The plaintiff bank sued the defendant on three notes, for $1,000 
each, which he signed as maker. The defendant claimed that the 
person to whom he delivered the notes, in payment for stock in a 
corporation, and who sold them to the plaintiff bank, obtained 
them from the defendant by fraud. This placed upon the bank 
the burden of proving that it had no actual knowledge of the 
fraud and acted in good faith. It was held that the bank dis- 
charged this burden and was entitled to recover. 


Appeal from Cireuit Court, Chariton County; Fred Lamb, Judge. 

**Not to be officially published.’’ 

Action by the Bank of Hale against F. J. Linneman. From a 
judgment for defendant, plaintiff appeals. Reversed and remanded. 

8S. J. & G. C. Jones, of Carrollton, and U. A. House, of Sumner, 
for appellant. 

E. W. Henry, of Glasgow, for respondent. 


BLAND, J.—This is a suit in three counts, each upon a promissory 
note for $1,000 executed by defendant, and made payable to ‘‘my- 
self.’’ Each of the notes contained the following indorsement: 

‘“‘There are no conditions offsetting this note, and any bank, 
banker, corporation, or individual has my permission to purchase the 
same. F. J. Linneman.”’ 


Upon indorsing these notes defendant delivered them to one J. E. 
Purtell, who sold them to the plaintiff bank. The first of these notes 
was due in 90 days, the second in 4 months, and the third in 6 months 
after date, all bearing 7 per cent. interest until due and 8 per cent. 
thereafter, and providing 10 per cent. attorney’s fee if placed in the 


hands of an attorney for collection. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 437. 
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The answer pleads that these notes were procured by Purtell from 
defendant by false and fraudulent representations; that Purtell rep- 
resented to defendant that the capital stock of the Revere Motor Car 
Corporation was worth $25 per share, and that before the notes would 
become due the stock would be worth $50 per share; that Purtell 
would hold the notes which were given for said stock until he sold the 
stock for $50 per share, and he would then return the notes and one- 
half of the proceeds of the sale of the stock to the defendant; the 
truth being that at the time of these representations the company was 
capitalized for $3,500,000, divided into shares of the par value of $10 
each; the company’s assets were only $1,000,000 and it had never 
declared a dividend; that plaintiff, when it became possessed of ‘‘said 
notes’’ from Purtell, ‘‘had knowledge of said facts and representations 
sufficient to amount to taking said notes in bad faith, and therefore is 
not a holder in due course’’; that plaintiff had actual knowledge that 
the stock for which the notes were given was not delivered to de- 
fendant, and that the ‘‘plaintiff has actually knowledge that said 
stock, nor any portion of it, has yet been delivered to defendant.”’ 

There was a trial before a jury, which resulted in a verdict for 
the defendant, and plaintiff has appealed. Defendant, over plaintiff’s 
objection, testified that Purtell came to his farm when defendant was 
plainting corn, and said: 

**T could use my credit for 90 days and make $1,000, and that T 
was a fool for not doing it. So I thought I would take a chance at 
$2,000; and along about 6 or 7 days, somewhere along there —I 
eouldn’t tell exactly the date—he came back. I purchased about 
$13,000 worth. He said I would clean up a real bunch of money. 
That the Revere Motor Car Company stock was going to raise from 
$25 to $50 a share; so I gave him a whole bunch of notes, and he was 
supposed to sell them and refund the money back to me.’’ 

He relied upon Purtell’s statements. He further testified that the 
three notes sued upon were a portion of the $13,000 in notes that he 
gave Purtell; that Purtell gave him back $10,000 of the notes; that 
Purtell represented to him that the shares were worth $25; that he 
discovered that they were not worth that amount on the 3d or 4th of 
September, 1920, when he received a letter from the Revere Motor 
Car Company in reply to his letter, the former stating that ‘‘at a 
near-approaching date the price of Revere shares will be $15.00 each,”’ 
and, further, that a special offer was soon to be made to old share- 
holders, and that at a later date the defendant would be more fully 
advised of the advanced price; that from this letter, together with 
other inquiries he made about the same time, one of which inquiries 
was of the Franklin Motor Car Company of St. Louis, he determined 
that the value of the stock had been misrepresented to him. 





THE BANKING LAW JOURNAL 125 


At the time of the purchase of the stock defendant entered into a 
written contract purchasing the same at $25 per share, and reciting 
that he gave his promissory note, dated May 18, 1920, in the sum of 
**$3,000, due in 3 and 6 months, with interest at 7 per cent. per 
annum. Said stock is to be attached to and pledged as collateral 
security for said note until the same is paid in full.’’ The contract 
recited that said ‘‘note’’ was given for the balance of the purchase 
price of the stock. 

Plaintiff purchased the notes from Purtell 3 or 4 days after they 
were executed. On June 2, 1920, defendant was advised by letter that 
his stock was sent to plaintiff bank to be held as collateral. The con- 
tract mentioned was delivered to the bank, and the stock sent by the 
Revere Motor Company to the bank as collateral for the payment of 
the notes. Before purchasing the notes plaintiff’s cashier called up 
the People’s Bank of Salisbury, and asked them if they knew de- 
fendant, and the bank told him that they did. Plaintiff’s cashier 
asked if they would consider a note signed by defendant for $3,000 
‘‘absolutely a good bankable note’’; they replied in the affirmative. 
He also called Mr. Ingram ‘‘in the other bank,’’ and asked him if he 
knew the defendant. Mr. Ingram was not ‘‘sure which Linneman it 
was, but said that practically all of the Linnemans were good; that 
they were nice people, and paid their debts, and that he would con- 
sider the notes good.’’ 

At the time defendant signed the notes sued upon Purtell procured 
from him a statement showing that defendant’s assets over and above 
his liabilities were $78,500. -Plaintiff bank also had this information 
when it purchased the notes. Plaintiff’s cashier testified that defend- 
ant and Purtell were strangers to him; that he did not know the 
value of the assets of the Revere Motor Car Company; that he had 
talked to some of his customers who had bought stock in this cor- 
poration concerning it; that in purchasing the notes he relied upon 
Mr. Ingram’s statements and the information he had obtained from 
the People’s Bank of Salisbury. The bank gave Purtell $2,850 for 
the notes. This was paid by ‘‘a little money, some cash, a small draft, 
I think for $150 or $200, the rest in time certificates, one due in 6 
months and two due in 9 months.”’ 

On May 24, 1920, plaintiff’s cashier wrote the defendant that it 
had purchased the three notes of $1,000 eaeh that he had given to 
Purtell, and that it did not purchase the notes until it had called up 
the Bank of Salisbury, who stated to it that— 

‘“‘Your notes were absolutely good, which, of course, we had to 
know before we would consider buying them, as you are a stranger 


tous. . . . I might say that several ef our customers have made 
a like purchase to yours—namely, buying steck in the Revere Car 
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Corporation Company, and they all feel they have made a good in- 
vestment, and it does look good. I trust it will prove to be a good 
big money maker for you.’’ 

The letter also said that defendant could pay the note or all of 
the notes at any time, and ‘‘save interest.’’ Defendant made no reply 
to this letter. 

On September 21, 1920, plaintiff’s cashier went to see defendant in 
regard to the payment of the notes. At that time defendant was in 
possession of the facts which he claims constituted fraud on the part 
of Purtell. At this time defendant gave plaintiff his check for $3,040 
drawn on the People’s Bank of Salisbury, dated September 21, 1920. 
This check was not honored by the bank, and was protested on Octo- 
ber 27, 1920. On September 28, 1920, defendant wrote plaintiff asking 
it to hold his check a little while longer, until he could procure a loan 
on his farm. 


‘‘TIt will take more than 10 days to do that & as soon as I get the 
money I will write you hoping it wont be long.’’ 


















































On October 20, 1920, defendant wrote plaintiff’s cashier: 


**T have never heard from the loan company yet. Been looking for 
a letter every day. I will be glad to pay those notes as soon as I can. 
I will do all I can in trying to get the money & will write you as soon 
as I have it for you.’’ 




















Defendant testified that he never at any time claimed to plaintiff 
bank that any fraud had been perpetrated upon him in the execution 
of the notes; that he did not tell plaintiff’s cashier about the letter 
he had received from the Revere Motor Car Company at the time of 
the cashier’s visit to him, assigning as a reason for his failure to do so, 
“*T didn’t think of it at the time.”’ 

At the close of all the evidence plaintiff offered an instruction, 
which the court refused, directing the jury to find in favor of plaintift 
on each of the three counts of the petition. The refusal of this in- 
struction is assigned as error. We think that the court should have 
given the instruction. Section 838, R. S. 1919, provides as follows: 

**A holder in due course is a holder who has taken the instrument 
under the following conditions: (1) That'it is complete and regular 
upon its face; (2) that he became the holder of it before it was over- 
due, and without notice that it had been previously dishonored, if 
such was the fact; (3) that he took it in good faith and for value; 
(4) that at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person nego- 
tiating it.’’ 

Section 842, R. S. 1919, provides as follows: 


‘“*To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom it 
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is negotiated must have had actual knowledge of the infirmity or 
defect, or knowledge of such facts that his action in taking the in- 
strument amounted to bad faith.’’ 


Section 845, R. S. 1919, provides as follows: 


‘*Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he or some person under whom he claims acquired the title as 
holder in due course. But the last-mentioned rule does not apply in 
favor of a party who became bound on the instrument prior to the 
acquisition of such defective title.’’ 


We think there is no question but that plaintiff was the holder of 
these notes in due course. The rule in regard to the burden of evi- 
dence in matters of this kind is that this burden is on the holder to 
prove his good faith and lack of notice of fraud when fraud has been 
shown in the procuring of the note. If the holder shows this, then 
the burden is upon the defendant to prove specific facts tending to 
show plaintiff’s actual knowledge of the defect in the title or his bad 
faith. In ease of defendant’s failing to offer any evidence to that 
effect, plaintiff is entitled to a directed verdict. Downs v. Horton, 
230 S. W. 103, and cases therein cited. Mere suspicious facts, or facts 
that would put a reasonable man on inquiry, or negligence, is not 
sufficient to charge a purchaser of a note with notice of the fraud. 
Actual notice of the facts concerning the execution of the note must 
be brought home to the holder. Nothing short of actual knowledge or 
bad faith will defeat the holder’s title. Downs v. Horton, supra, 
loc. cit. 106, and cases cited. However, such actual knowledge may 
be inferred from the facts and circumstances surrounding the pur- 
chase of the note by the holder, but such facts and circumstances 
cannot be inferred from things that would merely put a prudent man 
on inquiry. Downs v. Horton, supra, loc. cit. 107, and eases cited. 

There is no evidence in the record of actual knowledge on the part 
of plaintiff of the fraud, if any, in the procurement of these notes by 
Purtell from the defendant, or any evidence of bad faith on the part 
of plaintiff. Nor are there any facts or circumstances surrounding 
the purchase of these notes by plaintiff such as would afford a basis 
for an inference of actual knowledge of the fraud, if any, or bad faith 
on the part of plaintiff. Defendant in his brief states that the fact 
that plaintiff’s cashier wrote defendant that several of plaintiff’s cus- 
tomers had purchased this stock, and ‘‘it does look good,’’ in view of 
the fact that plaintiff’s cashier knew nothing of the value of the 
stock or the financial condition of the corporation, shows that plaintiff 
had actual knowledge of the alleged fraud, or acted in bad faith in 
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purchasing this stock. The information that the cashier wrote de- 
fendant was based upon conversations that he had had with other 
customers of his bank who had bought this stock, and there is no 
evidence that Purtell defrauded any other person, and, of course, 
none that the bank knew of any other person being defrauded by 
Purtell. The letter was written after defendant had indorsed the 
notes and plaintiff had purchased them, and it appears to be nothing 
more than a friendly letter written by plaintiff to defendant. At 
least, there is nothing in it to indicate in the slightest degree that 
plaintiff knew of any fraud practiced upon the defendant by Purtell. 

It is stated that plaintiff’s evidence as to what it gave for the 
notes was ‘‘an incomplete statement,’’ and, ‘‘taken in connection with 
the other evidence, was enough to convince both the court and the 
jury that something was radically wrong in the acquiring’’ of the 
notes by plaintiff. The record fails to show that the exact amount of 
the cash, draft, and certificates of deposit was a matter of particular 
interest to either side. Defendant did not attempt to elicit any fur- 
ther information concerning the matter. We fail to see anything in 
connection with the testimony to indicate bad faith on the part of the 
bank. The cashier was positive that $2,850 was paid. This amount 
was not an unreasonable price for a $3,000 note, and does not on its 
face, or in connection with the other facts, even indicate a suspicious 
circumstance. 

It is also insisted that the officers and employees of the People’s 
Bank of Salisbury denied that any one had called up in reference to 
defendant’s financial standing; at least, one of the bank’s officers, Mr. 
Blake, assistant cashier, testified that inquiries of this nature were 
so many that he could not recall whether he received an inquiry of 
this kind or not. When asked if plaintiff’s cashier called up in refer- 
ence to the matter he replied: 


‘‘A. No, sir; not as I remember. If he did I don’t recall it. Of 
course, a lot of people call up. If Mr. Linneman (meaning Mr. Bal- 
lew, the eashier) called I don’t remember.’’ 


The undisputed evidenee shows that plaintiff’s cashier did all that 
a careful person would ordinarily do in regard to investigating the 
purchase of the notes of the kind involved in this case. He called up 
two banks where defendant was known, and inquired of defendant’s 
financial standing. There was nothing upon the face of the notes or 
from the reports received by the bank to indicate that any fraud had 
been practiced. Plaintiff discharged the burden of evidence that was 
east upon it (section 845, R. S. 1919), and this burden then shifted 
to defendant to show knowledge of the fraud, if any, or facts consti- 
tuting bad faith on the part ef plaintiff. No evidence whatever was 
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introduced by defendant tending to show these things and therefore 
plaintiff was entitled to a directed verdict. Downs v. Horton, supra, 
loc. cit. 110; Ensign v. Crandall, 231 8S. W. 675. 

The judgment is reversed and the cause remanded, so that a jury 
may be impaneled to ascertain the exact amount due on the three 
notes. Boutross v. Miller, 223 S. W. 889. 

All concur. 


STATUTE MAKING OVERDRAFTS A CRIME 
HELD CONSTITUTIONAL 


Hollis v. State, Supreme Court of Georgia. 109 S. E. Rep. 783. 


The Georgia statute making it a crime to overdraw a bank 
account or to utter or deliver an instrument overdrawing an ac- 
count or credit does not violate the provision of the Federal Con- 
stitution prohibiting imprisonment for debt. 


Error from City Court of Tifton; James H. Price, Judge. 

W. A. Hollis was convicted of drawing a check on a bank without 
sufficient funds or credit for its payment, and brings error. Reversed. 

H. H. Hargrett and W. B. Bennet, both of Tifton, for plaintiff in 
error. 

R. E. Dinsmore, Sol., of Tifton, for the state. 

FISH, C. J.—Section 34 of Article 20 of the act of the General 
Assembly entitled ‘‘An act to regulate banking in the state of Geor- 
gia,”’ ete., approved August 16, 1919 (Georgia Laws 1919, pp. 135, 
220). provides: 


‘Any person who, with intent to defraud, shall make, or draw, or 
utter, or deliver any check, draft, or order for the payment of money 
upon any bank, or other depository knowing at the time of such mak- 
ing, drawing, uttering or delivery that the maker or drawer has not 
sufficient funds in or eredit with such bank, or other depository, for 
the payment of such check, draft or order in full upon its presenta- 
tion, shall be guilty of a misdemeanor. The making, drawing, utter- 
ing, or delivery of such check, draft, or order as aforesaid shall be 
prima facie evidence of intent to defraud, The word ‘credit’ as used 
herein shall be construed to mean an arrangement or understanding 
with the bank or depository for the payment of such check, draft or 
order.’’ Section 34. 


This section of the act is not unconstitutional, as violative of Arti- 
ele 1, Section 1, Paragraph 21, of the Constitution of this state, which 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 832. 
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prohibits imprisonment for debt. The section is not designed for pun- 
ishment for mere non-payment of debts, but provides for the punish- 
ment of persons practicing the fraud specified therein. See Smith v. 
State, 141 Ga. 482, 81 S. E. 220, Ann. Cas. 1915C, 999. 

The defendant was charged in an accusation preferred against him 
in the city court of Tifton, on August 28, 1920, with a violation of the 
section of the act quoted in the foregoing note, in that he, on June 4, 
1920, with intent to defraud, drew a check on the Bank of Tifton, for 
a certain sum of money, in favor of a designated person (a copy of 
the check being set out in the accusation), and delivered the same to 
the payee, knowing at the time the check was drawn and delivered 
that he did not have sufficient funds in or eredit with such bank for 
its payment. On the trial the defendant was convicted. His motion 
for a new trial was overruled, and he excepted. A ground of the mo- 
tion for a new trial complains that the court erred in holding, over de- 
fendant’s objection, the following evidence of a witness for the state 
to be admissible : 


‘“‘This sheet [indicating instrument attached to this brief and 
marked Exhibit Bj came from the proper custodian of the books in 
the Bank of Tifton. It is the individual deposit sheet of [the de- 
fendantj. 1t shows that jthe defendant] had a balance of 70 cents 
in the bank on April 1, 1920, and had made no deposit there since 
that time. He might have made a deposit in some other name, but 
if he had made it in his own name it would have shown on this sheet. I 
cannot swear positively that he had made no deposit since April 1, 
1920, but this sheet does not show that he did.’’ 


This ground of the motion states that the witness had testified 
‘*that he did not keep the books of the Bank of Tifton’’; the objection 
urged to the admissibility of the testimony being that ‘‘it was second- 
ary evidence, it not having been shown that the witness knew of his 
own knowledge anything about the matter’’. The ‘‘sheet’’ attached as 
an exhibit to the motion appears to be a deposit account kept by the 
defendant with the Bank of Tifton, showing various items of deposit 
by the defendant, and various checks drawn by him, stating the dates 
of the month and the amounts of each deposit and each check from 
January 5 to April 10, but not designating any year. Held, that the 
court erred in not excluding the testimony on the objection made. 

The court also erred in admitting in evidence against the defend- 
ant the ‘‘sheet or written instrument referred to in the next pre- 
ceding note; the evidence being objected to on the ground that’’ it 
was not properly identified, because it was not shown who kept the 
books, nor that they were correctly kept. 

Judgment reversed. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§39. Presentment of Claims by Executor or Administrator. 

§40. Presentment of Secured Claims. 

§ 41. Effect of Failure to Present Claim within Prescribed Time. 
§ 42. Paying Claim Barred by Statute of Limitations. 

§ 43. Rejection or Allowance of Claims. 

§ 44. Priority in Payment of Claims. 

§45. Improper Payments. 


, 


§39. Presentment of Claims by Executor or Administrator— 
Claims held by the executor or administrator are given particular 
attention in the statutes of many of the states. Under some statutes, 
as construed by the courts, a claim against an estate, owned by the- 
executor or administrator thereof, must be presented in the same 
manner as other claims. In Wetmore, ete., Co. v. Bertoli, 87 Vt. 257,. 
88 Atl. Rep. 898, it was said: ‘‘Under the provisions of our statutes 
as they now are, it is considered that all creditors of the same class 
stand on an equal footing and that if an executor or administrator 
has a claim against the estate, he must present it to the commissioners- 
or else it is barred.”’ 

Among the states in which claims owned by an executor or admin-- 
istrator must be filed may be mentioned Illinois, Indiana, Texas, and 
Arkansas. 

Under other statutes the claim of an executor or administrator is 
not barred by a failure to make formal presentment. In re Hoover’s 
Estate, Kans., 180 Pac. Rep. 275 is an illustration. The exeeutor here 
was the son of the testator. The executor held a note on which the 
testator was maker. A statute provided that claims not exhibited to 
the executor or administrator within two years should be forever 
barred. Another provision required every executor or administrator 
to keep a list of all demands exhibited and make return thereof to the 
probate court every year. The executor did not report to the probate 
court that he had a claim against the estate and did not present his 
claim for allowance until more than two years after the issuance of 
letters. 


In holding that the claim was not barred the court said: ‘‘The 
138 
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purpose of § 4568 (requiring demands to be exhibited) is to give the: 
executor or administrator notice of the existence of claims against the 
estate. When a sole executor or administrator has a claim against the 
estate there is no person to whom he can exhibit his demand under 
this statute except himself, and he knows of the existence of the claim 
without any exhibit or demand. The statute cannot apply to the ex- 
ecutor under such circumstances, for the reason that he has notice of 
the existence of the claim, and his serving upon himself a notice in 
writing of that claim cannot serve any useful purpose. He would not 
know any more after the notice had been served than he knew be- 
fore.”’ 


§ 40. Presentment of Secured Claims—By the weight of authority 
a creditor whose claim is secured by mortgage, pledge, or any specific 
lien, need not present his claim in order to preserve his rights in the 
property securing his claim. Such claims are not regarded as claims 
against the estate. The creditor’s right to subject the security to his 
claim arises out of a contract, whereby the debtor has set aside cer- 
tain property for the protection of the claim and such property does 
not, except in so far as its value may exceed the debt, belong to the 
estate. The fact that the mortgage is a matter or record, or that the 
pledged property is in the possession of the creditor, is notice to all 
the world of the contract. Of course, if the creditor desires to obtain 
payment in full or in part out of the general assets, as he would do 
if his security proved worthless or insufficient, his claim stands on a 
par with the claims of other creditors and must be presented for 
allowance. 

In an Iowa case it was held that a claim on a promissory note, 
originally secured by a chattel mortgage, was barred by failure to 
present, where it appeared that the mortgagee had allowed the mort- 
gaged property to be sold, in the belief that the assets of the estate 
were sufficient to pay all debts, although the administrator had agreed 
that the note would be paid. Colby v. King, 67 Ia. 458, 25 N. W. 
Rep. 704. 


§ 41. Effect of Failure to Present Claim Within Prescribed Time 
—In many of the states it is provided by statute that a claim, not 
presented within the prescribed time, is forever barred. Arkansas 
and Missouri have such statutes. ‘‘So absolute is the bar,’’ said the 
court in one case, ‘‘of such a one from participation in the assets of 
the estate that even when all the creditors who have presented and 
established their claims in the probate court have been paid in full, 
and a surplus remains in the hands of the administrator for dis- 
tribution to the next of kin, not only will the probate court not en- 
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tertain his claim, but no other court can give him such relief.’’ Cowan 
v. Mueller, 176 Mo. 192, 75 S. W. Rep. 606. 

In other states, Illinois, for instance, the failure to present a claim 
within the time prescribed by the statute does not in itself bar the 
claim, but it precludes the claimant from participating in the inven- 
toried assets of the estate and confines him to uninventoried assets 
afterwards discovered. 

In still other states, of which Oregon and Texas are examples, 
failure to present the claim within the time prescribed merely post- 
pones the claimant to creditors whose claims have been duly pre- 
sented and he is allowed to collect his claim out of the unadministered 
assets. if any, remaining in the hands of the executor or adminis- 
trator. , 

The New York statute provides that, if a claim is not presented 
within the prescribed time, ‘‘the executor or administrator shall not 
be chargeable for any assets or moneys that he may have paid in 
satisfaction of any lawful claims, or of any legacies, or in making 
distribution to the next of kin before such claim was presented.”’ 
Surrogate’s Court Act, § 208. 


§ 42. Paying Claim Barred by Statute of Limitations—The statute 
of limitations, which will be found in each state, prescribes the time 
within which an action must be commenced. If the action is not 
commenced within the time specified the claim is barred or outlawed. 
The time when a claim becomes outlawed, as fixed by the statutes, 
varies (usually between one and twenty years) according to the 
nature of the claim and the jurisdiction in which the claim arises. 

It, therefore, devolves upon the executor or administrator to 
examine claims presented against the estate for the purpose of making 
sure that they were not barred by the statute of limitations prior to 
the death of the decedent. 

In most of the states, among which may be mentioned Arkansas, 
California, Connecticut, Florida, Idaho, Illinois, Kansas, Louisiana, 
Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
York, South Carolina, Texas, Utah, Virginia, West Virginia, and 
Wyoming, an executor or administrator is bound to interpose the 
statute of limitations, when it is available, as a bar to claims against 
the estate. In some of the other jurisdictions he may waive the 
statute, under certain conditions, where he believes the claim to be 
well founded and just, at least in cases where the personal assets of 
the estate are sufficient to satisfy the debt without recourse to the 
realty. 

However, the safest course to pursue is to refuse payment of any 
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outlawed claim, unless its payment is consented to by all persons 
interested. 

In a New York decision, In re Oosterhoudt’s Estate, 38 N. Y. 
Supp. 179, the executors paid three notes, amounting to more than 
$3,000, which their testator had signed as indorser, notwithstanding 
the fact that the statute of limitations had run against the testator’s 
liability. In holding that the executors were personally chargeable 
with the amount paid the court said: ‘‘The demand being barred, it 
was the duty of the executors to resist payment. An executor is 
bound to set up the bar of the statute, and he has no authority to 
allow a claim so barred against the estate. A debt so barred, so far 
as the liabilities of an exeeutor is concerned is to be regarded as no 
debt. An exeeutor cannot be allowed on hig accounting any sum paid 
by him on such a demand.’’ 

In some jurisdictions there are statutes to the effect that, where 
the period prescribed by the statute of limitations expires after the 
debtor’s death, but before the expiration of the time for the present- 
ment of claims against the estate, the claim may nevertheless be pre- 
sented at any time during such period allowed for the presentment of 
claims. 


§ 43. Rejection or Allowance of Claims—The power of allowing 
or rejecting claims presented against the estate of a decedent is vested 
in different persons by the statutes of the different states. Under the 
laws of some states commissioners are appointed for the purpose of ad- 
justing the claims of creditors. Where the court neglects to designate 
commissioners a creditor may generally apply for their appointment. 
The commissioners are disinterested persons and are ordinarily sworn 
before entering upon their duties. After passing on the claims pre- 
sented to them they are required to file a report with the court. 

The statutes of Michigan, for instance, provide for the appointment 
of two commissioners by the judge of the court of probate, except in 
certain designated cases. They must meet at convenient times and 
places for the purpose of examining and allowing claims and they 
must publish notice of such meetings at least three weeks successively 
in a newspaper published in the same county. The judge of probate 
designates the paper. If the two commissioners cannot agree on the 
allowance or disallowance of any claim the court appoints another 
commissioner to act with them on such claims. The court fixes the 
time within which claims may be presented to the commissioners, 
which must be not less than four months nor more than one year. The 
time may, however, be extended, where the circumstances require, 
for a period not exceeding two years from the appointment of the com- 
missioners. It is also provided that the judge of probate may, instead 
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of appointing commissioners, examine and adjust the claims himself, 
Where commissioners are appointed they must be sworn to the faith- 
ful discharge of their duties and, when their work is finished, they 
must file a report in the probate court setting forth the claims allowed 
and those rejected. They have no power to pass on claims involving 
the possession or title to real estate. Their fees are two dollars for 
each day, six cents for each mile for travel going and returning from 
meetings, and such further compensation as the court may allow. 

In other states, the claims are presented to the court, which has 
jurisdiction of the estate, and the judge of that court passes on the 
claims. This method is followed in Illinois. In most of the states pro- 
vision is made for the allowance or rejection of claims by the executor 
or administrator, but in some of these it is provided that the approval 
of the probate court is essential to the allowance and payment of any 
claim. 


§ 44. Priority in Payment of Claims—The order in which claims 
against an estate are to be paid is a matter entirely regulated by the 
law of the state in which the estate is being settled. Each state has 
its own statute on the matter and, while they are somewhat similar, it 
is important for an executor or administrator to know just what the 
law of his own jurisdiction provides. 

Reference to the statutes of two or three of the states, regulating 
the order in which claims are to be paid, will give a general idea as 
to how this matter is controlled. 

The New York statute, § 212 of the Surrogates’ Court Act pro- 
vides that every executor and administrator must proceed with dili- 
gence to pay the debts of the deceased according to the following order: 

1. Debts entitled to a preference under the laws of the United 
States and the state of New York. 

2. Taxes assessed on property of the deceased previous to his 
death. 

3. Judgments docketed and decrees entered against the deceased 
according to the priority thereof respectively. 

4. All reecognizanees, bonds, sealed instruments, notes, bills and 
unliquidated demands and accounts. 

Section 216 of the act gives a claim for funeral expenses a prefer- 
ence over all debts and claims against the deceased, and if the claim 
is not paid within 60 days after the granting of letters the claimant 
may have the executor or administrator cited to show cause why pay- 
ment should not be made. 

The Illinois statute, Chapter 3, § 70, Revised Statutes of Illinois, as 
amended 1921, provides that debts due by a decedent’s estate shall be 
paid in the following order: — 
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Funeral and administration expenses. 

Award to widow or children. 

Expenses of last illness; wages of laborers and servants. 
Debts due common school fund or township. 

Moneys held in trust. 

Other demands presented within one year. 

And in Missouri it is provided by § 181 and § 207 of the Revised 
Statutes that the following order shall prevail in the payment of 
debts: 

1. Funeral expenses. 

2. Expenses of last illness, wages of servants, medical attendance, 
cost of tombstone. 

3. Debts, including taxes, due the state, or any county, incorpo- 
rated city or town; taxes on real estate, not a charge against the 
same at the death of the decedent, are not to be paid, except where 
executor or administrator is in possession under an order of court. 

4. Judgments. 

5. Demands exhibited within six months after grant of letters. 

6. Demands exhibited after six months after grant of letters and 
within one year. 

The question of priority becomes important when the funds of the 
estate are insufficient to pay all claims against the estate. It is im- 
portant to the executor or administrator, as well as to the claimant, 
because if the executor or administrator pays a claim in one class, hav- 
ing knowledge of the existence of a superior claim, and there are not 
enough funds to pay the superior claim, he may be held personally 
liable to the preferred creditor. 

In a New York case, In re Mahoney’s Estate, 75 N. Y. Supp. 1057, 
an administratrix brought action to recover money which she believed 
to be due the estate. The action resulted in a judgment against the 
estate for costs. In a proceeding to collect this judgment the admin- 
istratrix answered that the funds of the estate had been used up in 
paying debts. Although there was no express statutory provision 
pointing out what class of claims the judgment for costs belonged to, 
or what priority it was entitled to, the court decided that it was en- 
titled to a preference ever general creditors and said: ‘‘The peti- 
tioner’s judgment, being entitled to preference over the general cred- 
itors of deceased, it is no answer to the application to say that the 
administratrix has paid the debts in full and thus disposed of the 
assets of the estate. Such payments are made at her peril and she 
must still respond to the persons entitled thereto for the funds so dis- 


tributed.”’ sy 
And jn Elton v. Lamb, N. D., 157 N. W. Rep. 289, an adminis- 
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trator neglected to pay the funeral expenses of the decedent, but paid 
claims subordinate thereto. An action was brought to recover the 
amount of the funeral expenses. A judgment was obtained, and the 
administrator was required to pay the judgment and costs. 

In McCoy v. Jack, W. Va., 34 S. E. Rep. 991, it was held that an 
administrator, who pays debts of one class in full, within 12 months 
after his qualification, neglecting to pay a debt of a prior class, 
will be personally liable, whether or not he knew of the existence of 
the prior claim. If he pays after the expiration of 12 months he 
will be personally liable only in the event that he had notice of the 
prior claim. 

An executor or administrator may not pay the claims of certain 
ereditors of one class to the exclusion of other creditors of the same 
class. If the funds of the estate are insufficient to pay all of the 
ereditors of a particular class, then each creditor is entitled to a pro 
rata share of the amount of his claim only. The executor or admin- 
istrator may make himself personally liable by overlooking this rule. 

It was so held in a Pennsylvania decision, In re Moran’s Estate, 
261 Pa. 269, 104 Atl. Rep. 585, where the court said: ‘‘This is a 
partial account, and before it was filed the administratrix had expend- 
ed $3,965.22 by paying in full certain creditors of the estate, while 
she had paid nothing to other creditors of equal rank. As the fund 
was not sufficient to pay all the creditors in full, the court below 
properly surcharged her with that amount, without prejudice, that is, 
she takes the place of the creditors paid and pro-rates with those un- 
paid in the fund for distribution. In the end accountant will lose 
nothing thereby, should the estate prove solvent. An administrator 
has no right to make advance payment to certain general creditors in 
full to the exclusion of others, and in doing so takes the risk of the 
insolvency of the estate.’’ 


§ 45. Improper Payments—Executors and administrators must use 
eare not to pay money to claimants who are not properly entitled to 
payment. The penalty for making improper payments may be per- 
sonal liability. 

One kind of claim which the executor or administrator should ex- 
ercise care in paying is the claim for services of a domestic nature ren- 
dered to, or board and lodging furnished to, the decedent. The claim- 
ant in these cases is generally a relative of the decedent. In his 
claim he sets forth that the decedent resided with him for a number 
of years prior to his death and he asks for compensation at the rate of 
so much per month. Or, if the claimant is a woman, she may claim 
compensation for having served as the decedent’s housekeeper. 

In the ease of Fletcher v. Elosser, 126 Md. 244, 94 Atl. 776, an 
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administrator got into difficulty by paying a claim for boarding the 
decedent for 15 years. 

It appeared that after the death of a Mrs. Wenrick, leaving an es- 
tate, exclusive of certain farm lands, valued at about $21,000, a 
nephew was appointed administrator, there being no will. The de- 
cedent, it seems, had made her home with the administrator’s father, 
who was her brother-in-law, for a number of years prior to her death. 
The administrator’s father filed a claim for $3,339 against the estate, 
the same being for board and room at $18 for each month from April, 
1898, to September, 1913, and $9 for board and room for one-half of 
the month of September, 1913. 

The claim was passed by the orphans’ court, but shortly there- 
after one of the decedent’s nieces appeared with counsel and notified 
the court that she wished to file objections. The objection was noted 
on the claims docket of the court and this further memorandum was 
made: ‘‘Don’t allow without a hearing.’’ Notwithstanding this the 
administrator paid his father the full amount of the claim. 

After the administrator filed his first account a hearing on this 
claim, and certain other payments made by the administrator, was 
had. In the testimony it was brought out that, although the decedent 
was absent from the home of the claimant for a considerable Jength of 
time in each of the 15 years, for which the claimant tried to collect, no 
reference to this fact was made in the account. In other words, the 
claimant’s charge for board was $18 per month whether the boarder 
was there or not. 

The circumstances further indicated that there was no expectation 
on the part of the decedent to pay board and no intention on the part 
of the claimant to charge for board, The court arrived at the eonclu- 
sion that the idea of filing the claim had occurred to the claimant 
after the decedent’s death. The administrator was surcharged with 
the amount which he had paid out on the claim and he was also re- 
quired to pay out of his own pocket one-half of the costs of the 
appeal. 

In Marshall vy. Coleman, 187 Ill. 556, 58 N. E. Rep. 629, a claim 
for $1,560, being the charge for the decedent’s board for 10 years at 
$3 a week, was held to be fraudulent and the administrator, who al- 
lowed the claim, was not allowed eredit for it in his account. 

The administrator in an Iowa case collected about $3,000 from a 
railroad company in settlement of a claim against the company for 
negligence causing the death of the decedent, and wages due him at 
the time of his death. Without filing an inventory and without obtain- 
ing authority of court the administrator paid out the entire amount 
in settlement of attorney’s fees, his own expenses as administrator, 
court costs, funeral expenses, debts due by the deceased and advance- 
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ments to the decedent’s widow. Objections were filed on behalf of the 
decedent’s children and, after a hearing, the court surcharged the ad- 
ministrator with the sum of $2,000 and ordered him to pay this 
amount to the children. Knitz v. Schoentgen, Iowa, 84 N. W. Rep. 679. 

In the opinion the court said: ‘‘No matter how pure the motive 
which prompted the appellant (administrator) to take absolute and 
unfettered control of this estate and to disburse it as he saw fit, the 
fact is undenied that his action was in direct violation and disregard 
of all statutory enactments, and of the legal rights, at least, of the ob- 
jecting minors. Every dollar of the money received by the appellant 
was exempt to the widow and the heirs of the deceased. Instead of 
reporting his action to the court, and paying the money to those to 
whom it belonged, he kept it, used it in his business, charged himself 
no interest thereon, disbursed it as he saw fit, and now seeks relief 
from the consequences of his illegal acts. The individual interest of 
each minor at the time he received the money was $963.64, and, under 
the record before us, each would be entitled to a much larger amount 
than was allowed by the trial court, but, as they do not appeal, we 
affirm, with the remark that the appellant should be well satisfied 
with the finding of the trial court.’ 

It does not follow from the decisions aiineall to above that an ex- 
ecutor or administrator will not be allowed credit for claims, paid in 
good faith and without negligence, even though it is subsequently as- 
certained that the payment might have been successfully resisted, or 
the claim reduced in amount. In Matter of Title Guarantee & Trust 
Company, 114 N. Y. App. Div. 778, 100 N. Y. Supp. 243, objections 
were filed to a bill for medical attendance paid by the executors, and 
the surrogate reduced the claim by half. 

In holding that the executors should have been allowed credit for 
the entire amount paid by them the appellate court said: ‘‘I think it 
was error in the learned surrogate to cut the doctor’s bill in two. The 
physician who treated the testator in his last illness devoted his en- 
tire time to that labor, and testified that the amount which he charged 
for his services was fair and reasonable. The executors paid him in 
that belief, and there is no reason whatever to believe but that in 
doing so they considered that they were acting in the best interests of 
the estate. The bill amounted to $4,000. I can find nothing in the 
record to indicate that, had the bill been rejected and a law suit fol- 
lowed, the estate would have been any better off financially. The ques- 
tion is not whether the services of the doctor should have been ren- 
dered for less. It is whether the executors exercised their honest 
judgment in believing it to be a proper claim and in paying it. Even 
if they erred in judgment that fact alone would not make them per- 
sonallt iiable.’’ 


(To be continued ) 





I e * 
In this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


ACCOMMODATION INDORSEMENT OF MARRIED WOMAN 


New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—-Will you kindly give us your opinion of the legal 
status of a married woman’s liability as maker or indorser of 2 
note where her husband or another ultimately received the proceeds? 
The bank has proof that she received the proceeds of note by her in- 
dorsement on cashier’s check. 

Have there been any recent changes in the New Jersey law re- 
garding this question? Cashier 


Answer—Under the New Jersey statute, a married woman cannot 
become liable as an accommodation indorser, guarantor or surety. 
The statute referred to is Compiled Statutes of New Jersey (1910), 
page 3226, Section 5, which reads as follows: 

**Any married woman shall, after the passing of this act, have 
the right to bind herself by contract with any person in the same 
manner and to the same extent as though she were unmarried, which 
contract shall be legal and obligatory, and may be enforced in law 
or in equity, by or against such married woman, in her own name 
apart from her husband; provided that nothing herein shall enable 
such married woman to become an accommodation indorser, guar- 
antor or surety, nor shall she be liable on a promise to pay the debt 
or answer for the default or liability for any other person; provided, 
further, however, that, if on the faith of any indorsement, contract 
of guaranty or suretyship, promise to pay the debt or to answer for 
the default or liability of any other person, any married woman ob- 
tains, directly or indirectly, any money, property or other thing of 
value, for her own use or for the use, benefit or advantage of her 
separate estate, she shall be liable thereon as though she were un- 
married, anything herein contained to the contrary notwithstand- 
ing.’’ 

So far as we know, this statute has not been altered by amend- 
ment. However, the Sessions Laws for 1920 and 1921 are not avail- 
able to us and we have therefore been unable to examine the statutes 


for these years. 
140 
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From the statute above quoted it will be seen that if the proceeds 
of a note are received by a married woman, signing in any of the 
capacities mentioned, she will be liable on the note. This, of course, 
is a matter of proof to be established by satisfactory evidence. 


CERTIFICATION OF CHECK PAYABLE TO “EMPLOYEE 383 
OR BEARER’’ 
New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—One of our large concerns has recently installed a sys- 
tem of paying their employees by check and make them payable as 
follows: ‘‘Pay to Employee 383 or Bearer, $48.96.’’ 

The home office of this concern is in Pittsburgh, and evidently 
their attorney has advised them that they could not stop payment 
on a check drawn as above, and our customers are endeavoring to 
obtain a bond from a surety company to protect them in the event 
of loss. The agents of the surety company here in our city desire to 
know if a check payable as above can be stopped in the event of 
being eashed for the wrong party by a merchant, and while we 
realize that the Negotiable Instrument Law calls for a check to be 
made payable to order or bearer, and know that the maker of a 
check enjoys the same rights where a check is payable to bearer, as 
to order, the question involved here is as to whether the same would 
apply where it is payable to Employee 383 or bearer. ‘ 

ashier. 


Answer--The drawer of a check payable to ‘‘Employee 383 or 
bearer’’ has the right to stop payment of the check at any time be- 
fore it has been paid by the drawee bank. Of course, the drawer 
may be liable to a bona fide holder, but if he directs the drawee 
bank to stop payment the bank must comply with his instructions. 

A check of this kind, under the Negotiable Instruments Law, is 
payable to bearer. Section 8 of the Negotiable Instruments Law pro- 
vides that ‘‘where an instrument is payable to order, the payee must 
be named or otherwise indicated therein with reasonable certainty.’’ 
‘*Employee 383’’ sufficiently designates the payee. It has held that 
an instrument payable to the trustees of a certain church (Noxon 
v. Smith, 127 Mass. 485) or to the manager of a particular bank 
(Robertson v. Sheward, 1 M. & G., Eng., 511), or to the adminis- 
trator of a certain estate (Adams v. King, 16 Il]. 169) is negotiable 
and valid. Many instances of this kind can be cited. 

Section 9 of the Negotiable Instruments Law provides that an 
instrument is payable to bearer ‘‘when it is payable to a person 
named therein or bearer.’’ The check herein involved comes within 
this provision and under it is a bearer instrument. Therefore, as 
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stated, the drawer has the right to stop payment of it, just as he 
would have that right with reference to any other check payable 
to bearer. 

Perhaps a more important consideration in this connection is 
whether the drawee bank having paid a check, on which the em- 
ployee’s indorsement had been forged, to an innocent holder of the 
check, would be entitled to recover the money so paid. Ordinarily, 
the drawee bank may recover the money paid on a check bearing a 
forged indorsement. But, in the circumstances here, the check, being 
payable to bearer, can be transferred by delivery without indorse- 
ment and the courts might hold that the employee’s indorsement 
was entirely superfluous and that the rule stated does not apply. 


FAILURE OF COLLECTING BANK WITH PROCEEDS OF 


CHECK IN ITS POSSESSION 
Nebraska. 

Editor, Banking Law Journal: 

Dear Sir—I present herewith a case which I should like to see 
analyzed in your ‘‘Inquiries and Correspondence Division.’’ 

A mereantile company deposits with a national bank in Nebraska 
a check drawn on a state bank in Wyoming. The national bank de- 
posits the check with its city correspondent, another national bank 
in Nebraska, which, in turn, deposits it with the Omaha branch of 
the Federal Reserve Bank of Kansas City. The Omaha branch for- 
wards the check for collection to a state bank in Wyoming, located 
in same town as drawee bank. The collecting bank presents same 
to drawee and receives payment. Before the collecting bank can 
remit to the Omaha branch of Federal Reserve Bank, the state bank- 
ing officials take charge and close the collecting bank. Please state 
righis and liabilities of those concerned in this transaction Is the 
national bank first mentioned a purchaser? Is the mercantile com- 
pany involved at all? If so, is it a preferred creditor of the failed 
bank? Can the national bank in which check was first deposited 
charge amount of same to account of mercantile company? By the 
principles of agency, is not the Federal Reserve Bank liable for the 
amount of the check? Inquirer. 


Answer—In some states a bank is liable for the neglect or de- 
fault of its correspondents in making a collection. In other states 
the bank is not liable for the defaults of its correspondents, pro- 
vided it used due care in the selection of suitable correspondents. 
Nebraska is one of the states which follows the latter rule. This 
eliminates the bank in which the check was deposited and also the 
Omaha branch of the Federal Reserve Bank from the question of 
liability. Under the Nebraska rule, if the initial bank has been 
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guilty of no negligence, it may charge the check back against its cus- 
tomer’s account. 

The claim of the mercantile company is one against the failed 
bank and it does not come in as a preferred creditor. The check 
was collected and the proceeds presumably mingled by the failed 
bank with its own funds. Under such circumstances, the mercantile 
eompany has merely the rights of a general creditor. 


DUTY OF LESSOR TO REPAIR PREMISES 


North Dakota. 


Editor, Banking Law Journal: 

Dear Sir—A owns a residence in a city, which B is renting and 
paying A $25 per month as rent for the same in advance. A hap- 
pens to owe some money to some bank, whom we will call C, which 
he neglected or refused to pay. Now the bank or C garnishes the A 
rent which was being deposited in that bank by B. Now B hap- 
pens to have some trouble with the heating plant in A residence 
which he was renting and has asked the party who has been taking 
care of the A residence to have a plumber fix the same as this was 
a real important matter. The point I want to get at is: If B has 
right to hold back as much money to pay for the labor and repairs 
done on that heating plant, as the party who had charge of the 
renting money for A refused to order a plumber, and B went and 
ordered the plumber to fix the plant. The owner, A, was not pres- 
ent himself; he was east on a trip. Assistant Cashier. 


Answer—The rights of the parties to a lease, with respect to the 
manking of repairs, are ordinarily governed by the terms of the 
lease. In the absence of any covenant in the lease, or a statutory 
provision, governing the matter, the general rule is that the land- 
lord is not required to make ordimary repairs or to pay for such 
repairs as are made by the lessee. 

In North Dakota the rights of a landlord and tenant in this 
regard are regulated by §§ 6090 and 6091 of the Civil Code which 
read as follows: 

‘*§ 6090. The lessor of a building intended for the oceupation of 
human beings must in the absence of an agreement to the contrary 
put it into a condition fit for such occupation and repair all subse- 
quent delapidations thereof, except that the lessee must repair all 
deteriorations or injuries thereto occasioned by his ordinary neg- 
ligence. 

‘*$ 6091. If within a reasonable time after notice to the lessor 
of delapidations which he ought to repair he neglects to do so the 
lessee may repair the same himself and deduct the expense of such 
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repairs from the rent, or otherwise recover it from the lessor; or 
the lessee may vacate the premises, in which case he shall be dis- 
charged from further payment of rent or performance of other 
conditions.’’ 


LIABILITY OF COLLECTING BANK FOR FAILURE TO FOL- 


LOW INSTRUCTIONS 
New York. 
Editor, Banking Law Journal: 

Dear Sir—-What is the liability, if any, incurred by this bank in 
the matter of a check forwarded to us by a correspondent for col- 
lection and remittance? 

The check in question was inclosed in a letter dated Dec. 6th, 
1921, the amount of the check was $600, and at the head of the let- 
ter in which the check was enclosed appears the following, to wit: 

‘“We enclose herewith for remittance the following described 
items. Please note the following instructions: 

**1. Wire non-payment of items for $500 or over. 

**2. Items of $10 or under—do not protest. 

**3. Items of $10.01 and over—protest, if items do not bear on 
the face this stamyp (N-P-1-120) or a similar stamp containing tran- 
sit number of a preceding bank indorsement. 

**4. All checks returned for indorsement should be certified.’’ 

The check for $600 was protested and returned on Dec. 7th, the 
day of its receipt, but the forwarding bank was not notified by wire. 

The following is a copy of the letter received by us as a result, 
apparently, of our neglect to wire the advice of non-payment of the 
item in question, to wit: 

‘*In remitting for our cash letter of the 6th day of Dec., totaling 
$1,729.86, you deducted an item of $600 with the notation ‘Notary.’ 

‘‘According to our records we did not receive a telegraphic ad- 
vice of non-payment on this item and therefore have not informed 
our indorser until today that this item may be returned unpaid. 

‘*You undoubtedly realize the responsibility you assume by not 
wiring, for in the event that this item is returned unpaid and a 
prior indorser suffers a loss as a result, such indorser would have the 
right to look to you for reimbursement. You are therefore urgently 
requested to observe instructions in our cash letters with regard to 
items of $500 or over, thereby protecting yourself as well as other 
indorsers.”’ Cashier. 


Answer—The inquiry refers to the liability of a bank, to which 
is sent a check for collection, where the bank neglects to notify the 
forwarding party by wire that the item has been dishonored. 

Since it appears that the check in question was duly protested 
and, presumably, that proper notices of dishonor were sent, the 
rights of the owner against the drawer and indorsers of the check 
were duly preserved. 
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However, the rule which requires collecting banks to carefully 
observe all instructions with regard to the making of collection is 
a strict one and a bank which fails to carry out such instructions 
may be held liable in the event that a loss oceurs as the result of 
such neglect. Such a situation might arise in the present instance 
if the owner of the check could show that he was unable to collect 
it and that he would have been able to collect,.had the telegraphic 
advice of non-payment been sent as directed. 

In other words, the collecting bank would be liable if it appeared 
that the loss had actually resulted as the result of its failure to ob- 
serve the collection instructions. 


NEGOTIABILITY OF NOTE PROVIDING FOR EXTENSIONS 
AND INCREASED INTEREST AFTER MATURITY 


New York. 
Editor, Banking Law Journal: 

Dear Sir—We enclose copy of a promissory note which has recent- 
ly come to our attention. There are two clauses in this form open to 
question—the one beginning ‘‘ All defenses,’’ making the time uncer- 
tain, possibly makes the note not negotiable. The interest clause is a 
very unusual one and seems to have been put on there in the way of a 
penalty for non-payment at maturity. Would you kindly favor us 
with your ideas on this note, particularly as to its negotiability ? 


Assistant Cashier. 


$385.00 _______, Ind., January 15, 1922. 
Four months after date we promise to pay to the order of —-____ 


________ Three Hundred and Eighty-five and ™/,,, ____ Dollars 
and accomey’ s fees. Value received, without any relief whatever from Valuation 
or Appraisement Laws. The drawers and indorsers severally waive presentment 
for payment, protest and notice of protest and non-payment of this note, and 
all defenses, on the ground of any extension of the time of its payment that may 
be given by the holder or holders, to them or either of them. 


Negotiable and payable at the office of the = ___ Trust Co. of 
, Indiana, with six per cent. interest from date if not paid at 








maturity. 


Due May 15, 1922. 
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Answer—The question whether a clause in a promissory note au- 
thorizing extensions of time destroys the negotiability of the note 
does not seem to have been passed upon in the state of New York. The 
above note, however, appears to have been dated and made payable in 
the state of Indiana. Its negotiability, therefore, is governed by the 
law of that state. In the November, 1921, issue of the Banking Law 
Journal at page 799 will be found the Indiana decisions on this ques- 
tion. Attention is directed to the case of Oyler v. MeMurray, 7 Ind. 
App. 645, on page 800 of the November issue. The note there in- 
volved contains a clause in the exact wording of the clause found in 
the note above reproduced, and it was held that the note was non- 
negotiable. 

It has been held in several cases that a note providing for the pay- 
ment of interest from date, if not paid at maturity, is negotiable. It 
was so held in Kirkwood v. First National Bank, 40 Nebr. 484; Secu- 
rity Trust and Savings Bank v. Gleichman, Okla., 150 Pac. 908; Hope 
v. Barker, 112 Mo. 338, 20 S. W. Rep. 567. A decision holding the 
contrary is Randolph v. Hudson, 120 Okla. 516, 74 Pace. Rep. 946. 


CERTIFICATION OF CHECK AFTER PAYEE’S NAME 
ALTERED 
Connecticut. 
Editor, Banking Law Journal: 

Dear Sir—On Dee. 16th, 1921. a check drawn on us by J. Jones 
for the amount of $156.90 and appearing to be payable to H. M. 
Atherton, was presented to us for certification. J. Jones’ signature 
was genuine, but the check had been lost or stolen from H. J. Avery, 
the real payee, before it was presented for certification. The person 
who presented the check for certiiication was identified to us as H. M. 
Atherton and, in fact, was H. M. Atherton. He indorsed the check to 
John Spence for value. He presented the check to us for payment. 
We are advised that the check was originally payable to H. J. Avery 
and both Jones and Avery have ordered us not to pay the check. What 
is your opinion as to our liability to Spence on our certification in 
view of Section 187 on the Negotiable Instruments Law, and Section 
62, which says that: ‘‘The acceptor by accepting the instrument en- 
gages that he will pay it according to the tenor of his acceptance,’’ 
ete.? Assistant Cashier. 


Answer—The question presented in the inquiry has recently been 
decided by the Supreme Court of Illinois in the case of National City 
Bank of Chicago v. National Bank of the Republic of Chicago, 132 
N. E. Rep. 832. 

In that case it appeared that.a business house in St. Louis pur- 
chased from a bank in St. Louis a draft, drawn on the plaintiff bank 
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in Chieago and payable to a concern in Pittsburgh. The draft was 
mailed to the payee, but one Manning stole it from the mail box. He 
cleverly altered it, making it payable to himself, and delivered it to a 
jeweler in Chicago in payment for jewelry, after indorsing his name 
on the back. The drawee certified the draft and the jeweler deposited 
it in his bank, the defendant, which collected it through the clearing 
house. The drawee sued the collecting bank for the amount. It was 
held that it could not recover because, under § 62 of the Negotiable 
Instruments Law, the certification admitted ‘‘the existence of the 
payee and his then capacity to indorse.”’ 

The opinion of the court in this decision is published in full in 
this issue of the Journal. It is also commented on in an editorial. 


RELEASE OF INDORSER 
Missouri. 
Editor, Banking Law Journal: 

Dear Sir—We enclose a duplicate copy of note held by us. Is 
the indorser released under the following circumstances: J. P. and A. 
F. Ortloff made the note to F. F. Kirkpatrick, John F. Baugh and 
J. S. Daffer signing same as securities. This note was indorsed and 
sold to the bank by said F. F. Kirkpatrick several months before ma- 
turity. At maturity Ortloff Bros. were unable to pay, owing to lack 
of funds. The indorser, Kirkpatrick, had left this part of the country 
with his family, looking for a new location, and we had no way of 
locating him at maturity. With the consent of the securities we ex- 
tended this note upon payment of interest. We eventually got Kirk- 
patrick’s address and wrote him, asking that he pay the note or sign 
a new note as indorser, as before this he refused to do. Owing to the 
fact that we failed to advise him that the note was not paid at ma- 
turity, is he released from liability to us under Missouri law? 

Cashier. 


$_ 197.75 Birch Tree, Mo., FEBRUARY 10TH __ig 20 
___ EIGHT MONTHS ____ After Date, WE Promise to Pay to the 

Order of F. F. KIRKPATRICK 

The Sum of | ONE HUNDRED NINETY-SEVEN AND 75-100 _ Dollars 


For value received, with interest at the rate of eight glen * cent per annum from_DATE until 
paid. The makers and endorsers of this note hereby ay wee ae presentment of payment, 
20 A ebrwondiraede meg eo ne Be e, and if not paid at maturity 
all legal costs of collection and ten per cent for attorney’s fees will be paid. 

J. P. ORTLOFF 
No. A. F. ORTLOFF 


Due__10-10-1920 JOHN R. BAUGH 
P.O.__R. R. No. 2 J. S. DAFFER 
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Answer—The general rule is that the indorser of a note is dis- 
‘charged by a failure on the part of the holder to present the note to 
the maker or makers at maturity and to give due notice of dishonor. 

Delay in giving notice is exeused, under the provision of the 
Negotiable Instruments Law, where the delay is caused by cireum- 
stances beyond the control of the holder. If, upon the exercise of 
reasonable diligence, it is impossible to locate the indorser, the giving 
of prompt notice is excused, but notice should be given to him 
promptly upon the discovery of his whereabouts. 

However, these rules seem to have no application in the present in- 
stance, because the note in question expressly waives presentment and 
notice of non-payment. Therefore, the indorser is liable notwith- 
standing the fact that no notice was given. 


LIABILITY OF COLLECTING BANK FOR FAILURE TO PRO- 


TEST DRAFT 
Kansas. 


Editor, Banking Law Journal: 

Dear Sir—A depositor deposits a draft as cash item with Bank 
**A*’ of Kansas. Bank ‘‘A’’ of the State of Kansas forwards draft 
as cash item to Bank ‘‘B’’ of the State of Missouri. Bank ‘‘B’’ of 
the State of Missouri forwards draft as cash item to Bank ‘‘C’’ of 
the State of Iowa. Bank ‘‘C’’ of the State of Iowa fails to protest 
draft for non-payment and three months after receiving draft re- 
turned it to Bank ‘‘B’’ for credit, 

The draft was sent as protest item in all cases. Bank ‘‘B’’ gives 
Bank ‘‘C”’ credit and attempts to charge the account of Bank ‘‘A.’’ 
There is some question as to whether Bank ‘‘A’’ can collect from 
depositor at this time. Did Bank ‘‘B’’ have any right to give 
Bank ‘‘C’’ credit and then attempt to charge it to the account of 
Bank ‘‘A’’? 

The foregoing draft was a eustomer’s draft on a firm in the 
State of Iowa, sent as a cash item with instructions to protest. 
Bank ‘‘C’’ failed to protest for non-payment and depositor and 
Bank ‘‘A’’ supposed the draft had been honored and paid. Can 
Bank ‘‘B’’ force Bank ‘‘A’’ or depositor to make good to Bank 
**B’’ any money they may have allowed Bank ‘‘C’’ when draft was 
returned by Bank ‘‘C’’ to Bank ‘‘B’’? Cashier. 


Answer—If the owner of the draft has suffered a loss as the 
result of the failure of bank C to protest the draft, or return it 
promptly upon non-payment, bank C is liable for such loss. Bank 
B seems to be in the position of having given bank A credit for 
the amount of the draft, which bank A has drawn against and paid 
over to its customer. Bank B should not subsequently have given 
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eredit to bank C, the bank on which the loss must ultimately fall. 
Having done so, it would appear to have no claim against bank A, 
its claim, if any, being against bank C. 


TRANSFER OF CORPORATE SHARES BY EXECUTOR 


New York. 
Editor, Banking Law Journal: 


Dear Sir—In the September, 1921, issue of the Banking Law Jour- 
nal, beginning at the bottom of page 701, there appears the following 
statement: 

*‘It is usually held that the domiciliary representative may 
assign and transfer shares of stock in foreign corporations be- 
longing to the estate and that no grant of administration in the 
state, in which the corporation is organized, is necessary. But, 
where ancillary administration has been granted in the foreign 
state, in which the corporation is domiciled, it has been held that 
the domiciliary representative cannot transfer the shares even 
though the stock certificates are in his possession.’’ 

In theory of law I could appreciate fully the force of the state- 
ment, in practice I have not met with a case where the domiciliary 
representative had not power to transfer shares of stock, though the 
stock certificates were in his possession, nor can I find any of the 
leading transfer agencies of the Street who have encountered such a 
ruling in their hundreds of thousands of transfers that they have ef- 
fected for corporations; therefore, on behalf of myself and the New 
York Stock Transfer Association, may I ask for your authority for the 
statement quoted? Trust Officer. 


Answer—It will be noted that the second sentence of the para- 
graph quoted in the above letter does not undertake to state a gen- 
eral rule. It merely says that it has been held that the domiciliary 
representative cannot make the transfer where ancillary administra- 
tion has been granted. 

It was so held in the ease of Murphy v. Crouse, 113 Cal. 14, 66 
Pac. Rep. 971. In this case it appeared that one Woodward died in 
Minnesota, a resident of that state, leaving a will, in which one Yates 
was named as executor. Letters testamentary were issued to Yates in 
Minnesota. One Crouse was appointed administrator with the will an- 
nexed in California. The testator owned 110 shares of stock in a 
bank located in California. The president of that bank entered into a 
contract with an agent of the executor to purchase stock at $222 
a share. The stock was forwarded to the president with a draft for 
the purchase price. The president asked Crouse, the California ad- 
ministrator, to consent to the transfer, and Crouse refused. On the 
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contrary, Crouse demanded delivery of the stock to him, and the 
president, acting in his official capacity as president of the bank, com- 
plied with this demand under protest. The president then obtained 
an injunction restraining Crouse from selling and the bank from 
transferring the stock. . 

In dissolving this injunction, the court said: ‘‘The respondeat 
(president of the bank) contends that title to personal property, 
wherever situated, is in the domiciliary executor, and that he has ab- 
solute right to dispose of the same. This is the common law doc- 
trine, in pursuance of which it has been said that title to personalty 
derived from the executor is good the world over. The rule never 
prevailed in this state. Here both real and personal property descend 
directly to the heir, or to the beneficiary named in the will, with a 
qualified right in the personal representative, who holds it for the pur- 
poses of administration more like a receiver than like a common law 
executor. The title is not in him, nor has he the power of disposal, 
save by order of the court. And even at common law, where an an- 
cillary administrator has been appointed, in a foreign jurisdiction, the 
title to personal property which has its situs in such foreign country 
is in the ancillary administrator. 

**T do not see how an assignment by a foreign executor would be 
held good here, where we do not admit that the executor himself. 
was vested with title. It is true, however, that for most purposes a 
chose in action adheres to the person of the owner, but for the pur- 
pose of founding administration this is not true. For such purpose 
the situs is where the debtor resides. . . . The main reason, no doubt, 
why local administration is provided for, is for the protection of 
loeal creditors and claimants. No state should allow property to be 
taken from its borders until debts due its own citizens have been sat- 
isfied.’’ ; 

This decision, I believe, supports the statement referred to. 


RIGHTS OF BANK PAYING FORGED CHECK 


Wisconsin. 
Editor, Banking Law Journal: 

Dear Sir—A farmer, B, is a depositor in the bank. C is also de- 
positor, whose business is selling clothing. D is a transient, young fel- 
low, who has worked for the farmer, but his place of abode is not now 
known. A short time before he left he bought some clothing of C to 
the amount of $10. In payment he gave a check for $55, purporting 
to be drawn by the farmer, and was paid $45 in cash. The check 
was in due course of business deposited in the bank, indorsed, and the 
amount placed to the credit of the clothing dealer and charged 
against the account of farmer B. B pronounced the check a forgery 
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upon having it returned to him when his account book was balanced. 
The forgery was a very close imitatiqn of the genuine signature. As 
between the bank and the dealer, who shall stand the loss, there being 
no denial of the check being forged? Subscriber. 


Answer—The question presented is whether a bank, having cred- 
ited to a depositor’s account a check drawn upon it and bearing the 
forged signature of another depositor, may charge the amount back 
against the account to which it was credited. 

The general rule, of course, is that a bank is bound to know its de- 
positor’s signature. If it pays a check bearing a forgery of the sig- 
nature of one of its depositors, it is not permitted, as a general rule, 
to recover the money from the party to whom it was paid, where the 
latter received the same in good faith. 

There are cases, however, wherein it has been held that a bank 
may recover the money paid on a check bearing a forged signature, 
provided that the person receiving payment will not be prejudiced by 
allowing such recovery. That is to say, these cases allow a recovery 
where it appears that the party collecting the check will be placed in 
no worse position than if the bank had discovered the forgery upon 
the presentation of the check and had thereupon rejected it. Under 
these cases it is held that if, after a check is paid by the drawee bank 
to the holder, the holder pays the money over to the person from 
whom he received the check, in reliance on the bank’s action in hon- 
oring the check, then the holder may rightfully claim that the payment 
of the check by the bank implied its genuineness and misled the 
holder into paying the money over to a third party. But, if, at the 
time of the presentment of the check, the holder has already paid 
value for it, then the payment of the check by the bank in no way 
misleads the holder. The holder has taken no step to his prejudice 
in reliance on the bank’s action. 

We find no such decision in Wisconsin, but a case so holding is 
First National Bank v. First National Bank, 4 Ind. App. 355, 30 N. 
E. Rep. 808. 


NECESSITY FOR PROTEST 
Nebraska. 


Editor, Banking Law Journal: 

Dear Sir—The Negotiable Instruments Law recites that a bank 
MAY protest certain items for non-payment. It is our understanding 
that in the case of domestic items protest is not obligatory, but with 
foreign items it is. Will you kindly advise whether or not protest is 
optional in case of domestic items and if a bank elects to protest such 
items can it force payment of the protest fees? Cashier. 
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Answer—The law with respect to the protest of negotiable paper 
is this: Protest is not required in the case of a promissory note, nor 
an inland bill of exchange. But a foreign bill of exchange must be 
protested for non-acceptance or non-payment, as the case may be. 
Failure to protest such a bill, unless waived, discharges the drawer 
and indorsers from liability. In this connection, a foreign bill of 
exchange is one which appears on its face to have been drawn in one. 
state or country and payable in another state or country. It has 
been held that protest fees cannot be collected in a case where protest 
is unnecessary, as for instance, in the protest of a bank check, drawn 
and payable in the same state. Items which are not required to be 
protested are frequently protested for the reason that the certificate 
of protest is generally accepted as evidence of the facts recited in it. 









NEGOTIABILITY OF NOTE PROVIDING FOR EXTENSIONS 


Texas. 
Editor, Banking Law Journal: 
Dear Sir—lIs the enclosed note negotiable? Cashier. 







eeeecececeseees |. “di CRAS, wooeesesesseesesesseces 


Re EE er after date for value received, 
waiving grace, protest and suit, I, we, or either of us as joint prin- 
cipals, promise to pay to 


The Citizens National Bank, of 
OR OKDER AT ITS OFFICE IN 
















TEXAS 





with interest at the rate of ten per cent per annum from maturity until paid 
and ten per cent additional for attorney’s fees if collected by law or placed 
in the hands of an attorney for collection. We agree that after maturity the 
time of payment may be extended from time to time by any one or more 
of us without the knowledge or cOnsent of any of the other of us, and after 
such extension the liabilities of all the parties shall remain as if no exten- 
sion had been made. 


Answer—The only clause in the above note, which can affect its 
negotiability, is that clause which refers to the extension of time. In 
a number of states it has been held that provisions for the extension of 
time destroy the negotiability of the notes in which they are found. 

The only Texas decision on this point, which we have been able 
to find, is National Bank of Commerce v. Kenney, 98 Tex. 293, 83 
S. W. Rep. 368. The note there involved provided that the makers 
and indorsers ‘‘severally agree to all extensions and partial payments 
before or after maturity without prejudice to the holder.’’ It was 
held that this note was negotiable. It would seem, therefore, that the 
above note is also negotiable. A quotation from the decision referred 
to will be found on page 886 of the December, 1921, issue ef the 

' Banking Law Journal. 






























Ss. B. MURRAY 
Subscribed Capital 
Paid-up Capital - 
Reserve Fund - 
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BELFAST BANKING CO. LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


KJOBENHAVNS HANDELSBANK, 
Copenhagen, Denmark, established in 
1873, has issued the following financial 
statement showing jts resources and 
liabilities as of the date of December 
21, 1921: Resources: Cash, Kr. 56,115,- 
589.22; Correspondents abroad and Bills 
in Foreign Currency, Kr. 36,305,755.39; 
Bills Receivable, Kr. 60,789,119.88; Ad- 
vances on Securities, Kr. 18,318,412.40; 
Advances on Current Account, Kr. 361,<- 
553,416.15; Investments, etc., Kr. 115,- 
819,988.24; Bank Premises, Kr. 6,985,- 
147.02; Sundry Debtors, Kr. 9,307,577.16; 
Total Resources, Kr. 665,195,005.46. Li-« 
abilities: Share Capital, Kr. 50,000,- 
000.00; Reserve Funds, Kr. 28,000,- 
000.00; Deposits, Kr. 538,079,799.99; 
Sundry Liabilities, Kr. 49,115,205.47; 
Total Liabilities, Kr. 665,195,005.46. 

This bank, which is one of the lead-~ 
ing banks in Copenhagen and main- 
tains its head office in that city, oper- 
ates 18 branches, 4 of which are in the 
city of Copenhagen. 


BANK OF FINLAND—The Bank of 
Finland, Helsingfors, Finland, in its fi- 
nancial statement, as of date of De- 


BANK AND INVESTMENT ITEMS 


OVER 160 OFFICES IN SCOTLAND 









total assets 
The 


1921, 


shows 
amounting to Fmk. 1,857,600,000. 
bank has a capital of Fmk. 100,000,000 
and a reserve fund amounting to Fmk. 
17,700,000. 


cember 15, 


This bank has recently issued, 
through its statistical department, a 
year book entitled “Bank of Finland, 
1914—1920,” which sets forth a de- 
tailed report of the bank’s operations 
for the years 1914 to 1920 inclusive. 

Since 1866 the Bank of Finland has 
published annual reports, the contents 
of which have principally consisted of 
a detailed explanation of the Balance 
Sheets. These annual reports have 
been issued in Finnish, Swedish, Eng- 
lish, German and French. The com- 
pilation of a more comprehensive pub- 
lication, comprising both tabular and 
textual information, has been rendered 
necessary, partly on account of the 
Bank’s need of such a volume, and 
partly in order to refute erroneous 
statements, which as experience has 
shown, have arisen now and then both 
at home and abroad. It was therefore 
decided to issue this publication setting 
forth in a more exhaustive manner 
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Banks that can handle to advantage items payable in their locality are 
invited to correspond with us. 















than the annual reports, the Bank’s 
operations for the period under review. 

The Year Book is published in Finnish, 

Swedish and English. 


STOCK TRANSFER GUIDE AND 
SERVICE — The Corporation Trust 
Company, 37 Wall Street, New York 
City, has just issued a “New Stock 
Transfer Guide and Service.” The 
Service is intended to facilitate the 
transfer of corporate shares and it fully 
accomplishes its object. As every one 
engaged in the transferring of shares 
of stock knows, the work is compli- 
cated by the statutory provisions of 
the various states, especially in cases 
where the transfer relates to stock in 
the possession of an executor, adminis- 
trator or guardian. 
Attention must be given to the pro- 
visions of the inheritance tax laws, 
\ stamp tax laws and statutory provi- 
] sions requiring waivers from state offi- 
cials in making certain transfers. In 
some of the states, court order3 are re- 
quired in specified instances, before the 
transfer can be made lawfully. In 
many instances, the laws of two or 




























more states must be complied with be- 
fore the transfer can be made. 

The Service is contained in two 
leather bound, loose-leaf volumes and 
presents in alphabetical order the laws 
of every state in any way bearing upop 
the transfer of shares of corporate 
stock. It also contains the uniform 
rules of practice of the New York 
Stock Transfer Association. It enables 
any person, who has the responsibility 
of making transfers, to determine with 
accuracy just what steps must be 
taken and what papers must be se- 
cured to legalize the transfer. From 
time to time, as the laws of any state 
are amended, new sheets are sent to 
subscribers, to be inserted at their 
proper places, thus keeping the Serv- 
ice continually up to date. Subscrip- 
tions are accepted on approval and the 
Corporation Trust Company announces 
that it will submit the Service for ex- 
amination to the officials of any bank 
upon application. 


WILLS, ESTATES AND TRUSTS— 
The Ronald Press Company of New 
York City has issued, in two volumes, 


BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but 
in her industrial and business growth under 
American stimulus has shown wonderful 
progress. 


Since 1900 Porto Rico’s commerce has in- 
creased more than two hundred million 
dollars a year. More than ninety per cent. 
of this business is transacted with the United 
States, of which the island and its citizens 
are a part. 


As the pioneer American banking institu- 
tion in Porto Rico we have given every aid 
to the island’s commercial development 
and we have shared in its growth. 


We would appreciate an opportunity to 
serve you in connection with your Porto 
Rican business. 


American Colonial Bank 


OF PORTO RICO 


SAN JUAN 


Branches: Arecibo, Mayaguez, Caguas 
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A Complete 
Financial Service 


facilities and greater resources The 


ITH — 

Seaboard National Bank, now located in its new, 

modern equipped bank building, is in a position to 
render its customers and friends a financial service of larger 
scope than heretofore—and a service, too, that will meet your 
every requirement. 





We offer you a complete commercial banking service, both domestic and foreign, 
ether with excellent facilities for the handling of all fiduciary matters through our 
well organized trust department. 


Our officers will welcome the opportunity to explain in detail the practical value of 
the special features of this complete financial and trust service and the benefits you can 


derive from it in a personal and business way. 


THE SEABOARD NATIONAL BANK 


OF THE CITY OF NEW YORK 


Broad and Beaver Streets 
Capital, Surplus and Profits Over Eight Million Dollars 








Wills, Estates and Trusts, a manual of 





law, procedure, and accounting for 
executors, administrators, and trustees, 
The purpose of this work is to provide 
a working guide for executors, ad- 
ministrators, trustees, and all other 
persons who hold property in trust. 
The authors are Thomas Conyngton, of 
the New York Bar; Harold C. Knapp, 
B.S., LL.B.; and Paul W. Pinkerton, 
C.P.A. 

The work is divided into seven parts. 
Part I, Transfer of Property By Death, 
covers such matters as the making of 
a will, probating a will, contesting a 
will, and the descent and distribution 
of property. Part II, the Settlement of 
Estates, deals with the appointment of 
executors and administrators, caring 
for estate funds, inventories, sale of 
real and personal property, payment of 
legacies, guardians, duties of testa- 
mentary trustees, etc. Part III, Taxes, 
takes up inheritance and income taxes 
under the state and federal laws. Part 
IV, The Law of Trusts, explains the 
creation of trusts and the duties and ~e- 
sponsibilities of trustees, Part V is 





devoted to Banks and Trust Companies 
as Trustees. Part VI is entitled Ac- 
counting for Estates of Decedents and 
Part VII is made up of various forms 
used in connection with the manage- 
ment of decedents’ estates. One form, 
of value to banks which are inaugurat- 
ing trust departments covers nine 
pages and presents a series of charts 
showing the formation of a model 
trust department, 

The two volumes contain 825 pages 
and the price is $8.00 per set. 


MAGEE ON BANKS AND BANK- 
ING—Matthew Bender and Company 
of Albany, New York, has issued a 
third edition of Magee on Banks and 
Banking. This work enjoyed a wide 
popularity in the two previous edi- 
tions, the first of which was published 
in 1996 and the second in 1913. The 
third edition is greatly enlarged ard 
improved. It cites more than 2600 
banking decisions and thoroughly cov- 
ers the entire subject of banking law. 
It gives the complete text of the Na- 
tional Bank Act and the Federal [Me 




















— 
The Transfer of Securities Made Easy 


The transfer of securities by or for fiduciaries has become 
an intricate matter, requiring a knowledge of the statutes 
and decisions of every state. 


THE STOCK TRANSFER GUIDE 
AND SERVICE 


Authorized by the New York Stock 
Tranfer Association 


Prepared and Maintained by The Corporation 
Trust Company 


gives you all the essential facts about each state—whether or not court 
orders or inheritance tax waivers are required, what forms must be executed 
and where to apply for them, what inheritance and stamp taxes must be 
paid, the uniform rules of practice of the New York Stock Transfer Associa- 
tion, etc. The matter under the various state headings has been revised by 
jocal attorneys, whose names are given, so that it has the aspect of local 
practice and experience. 

The New York Stock Transfer Association, under whose authority the 
Stock Transfer Guide and Service is issued, is composed of the banks, trust 
companies and corporations doing the largest amount of transfer work in 
the United States, and the rulings and other data contained in the Service 
represent the experience of its members as to the best transfer procedure. 

Every financial institution maintaining a trust or transfer department 
and every attorney dealing with estate matters or passing upon the validity 





of stock transfers, is in need of the complete, always-up-to-date authori- 
tative information given in the Stock Transter Guide and Service. 





Write Today for Full Particulars 


The Corporation Trust Company 
37 Wall Street, New York City 


Affiliated with 


The Corporation Trust Company System 


BOSTON JERSEY CITY CHICAGO 
WASHINGTON PITTSBURGH PHILADELPHIA 
ALBANY PORTLAND, ME. LOS ANGELES 
BUFFALO ST. LOUIS WILMINGTON, DEL. 

















KJOBENHAVNS 


Established 1873. 





Reserve Funds: 


serve Act and full instructions with 
reference to the organization of na- 
tional banks. It also contains separate 
chapters on trust companies, bank ac- 
ceptances and clearing houses. 

The author, H. W. Magee, is widely 
known as an authority on banking law. 
He is a member of the Los Angeles 
Bar and was formerly a member of the 
Board ‘of Bank Commissioners of the 
State of California. 

The work is published in one volume, 
bound in buckram, and contains 1256 
pages. The price is $12.00 per copy. 


NATIONAL BANK OF THE RE- 
PUBLIC of Chicago, through its Trust 
Department, has issued a cleverly ar- 
ranged pamphlet, containing blank 
charts and diagrams, intended for the 
use of a person who contemplates the 
making of his will. The pamphlet con- 
tains various suggestions for the dis- 
position of different classes of prop- 
erty and for devices and bequests to be 
made to members of the testator’s 
family, relatives, friends, and chari- 
table purposes. The booklet is a real 
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COPENHAGEN 


Capital fully paid up: 


Branches: Aabenraa, Aarhus, Esbjerg, Graasten, Haderslev, 
Horsens, Kalundborg, Odense, Randers, R”nne, 
Sénderborg, Toftlund, Tonder and Viborg. 


Every description of Banking Business transacted. 









HANDELSBANK 


Telegraphic address: 
Handelsbank. 


Kroner 50,000,000 
1» 28,000,000 





aid in planning the disposition of an 
estate, preventing oversights and the 
making of errors, not only on the part 
of the testator but also on the part of 
the attorney by whom the will is to be 
drafted. 


VIRGIL M. HARRIS, Trust Officer 
of the National Bank of Commerce in 
St. Louis, is the author of a recently 
issued booklet entitled “Wills and Will 
Makers.” The subject is one on which 
Mr. Harris is peculiarly fitted by ex- 
perience to write. It is an unusual and 
extremely interesting account of many 
curious wills, which have come to the 
author's attention. 


THE GIRARD NATIONAL BANK, 
of Philadelphia, in its “Economic Re- 
view,” dated Jan. 14, writes: “All 
things considered, the new year has 
started propitiously. Economic condi- 


tions are vastly better and stronger 
than they were at the beginning of 
1921. Much that then stood to be done, 


involving extreme difficulty, hard tra- 
vail and much danger is now behind, 











TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


Helsingfors ) 


Branches: 123, all over Finland 


This bank is in a position to render direct banking service through 
its branches and agencies in connection with commerce between 
Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 242,000,000 


Every Kind of Banking and Exchange 


Business Transacted 


Telegraphic Address: Kansallispankki 
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ORLD-WIDE distribu- 

tors of high-grade securi- 
ties: Bonds, Short Term Notes 
and Acceptances. Correspon- 
dent Offices.in more than 50 
leading cities. 

Bankers of this section are 
invited to use National City 
Company service through one 
of our following conveniently 
located correspondent offices. 


New York Philadelphia 
Chicago New Orleans 
Boston Saa Francisco 


accomplished. The task of reconstruc- 
tion is not yet completed, but it is far 
along in course of being done, with ex- 
panding assurance that the difficulties 
and obstacles yet to be encountered 
will be successfully mastered. Patience, 
work, production, careful living, normal 
conduct in individual and business af- 
fairs, and saving from earnings to cre- 
ate new wealth are going to bring the 
world out of the war-made distress and 
back to robust health and full strength 
for a new era of surpassing progress.” 


FIFTH AVENUE BANK—At a meet- 
ing of the Board of Directors of the 
Fifth Avenue Bank of New York held 
February 1, Mr. Alfred H. Smith presi- 
dent of the New York Central Railroad 
Company, was elected a director of the 
bank. 


CHEMICAL NATIONAL BANK AP- 
POINTS NEW OFFICERS—At a regu- 
lar meeting of the Board of Directors 
of The Chemical National Bank, of 
New York City, held January 11, Mr. 
Rumsey W. Scott was appointed a 
vice-president and Mr. Herbert I. Say- 
ers Was appointed Assistant Manager 
Foreign Department, 





Paying Teller’s 
Department 


A New Book Devoted Ex- 
clusively to the Department 
of the Paying Teller and 
Related Departments 


The Paying Teller will find in 
this book a concise, but thor- 
ough, treatment of his duties 
and responsibilities; a fund of 
information that will be useful 
to him in his work. 


The Author isGlenn G. Munn, 
Lecturer at the American In- 
stitute of Banking, New York 
City, and formerly with the 
Chase National Bank, New 
York City. 


The Book covers every phase 
of the paying teller’s work; it 
contains charts, forms and a 
complete index. Among the 
subjects covered are: 


Principles of Cashing Checks 


The Legal and Illegal Irregulari- 
ties of Checks 


Merits of the Unit Paying-Re- 
ceiving System 

Modern Protective Devices for 
Money and Cages 

Sources of Supply of New Money 


Detection of Counterfeit Money 
and Raised Bills 


Science of Counting Money 


Identification and Knowledge of 
Various Kinds of Money 
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